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I. INTRODUCTION

South-Eastern Europe is perhaps one of the most ethnically diverse regions of Europe. The purpose of this research is to determine the extent to which ethnic diversity is recognised and protected on the constitutional level.  All relevant constitutional provisions will be listed and analyzed and an attempt will be made to evaluate them and establish standards. The research will primarily focus on the constitutions of Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Montenegro, Kosovo, Romania and Serbia. 

The texts of the constitutions of the above countries provided the basis for our analysis. All countries have their valid constitutions; however, the constitutional situation regarding the former Federal Republic of Yugoslavia is slightly more complex. After a prolonged period of ethnic tensions and their culmination in the late 1990s and in the beginning of the 2000s that led to open conflicts between the Kosovo Liberation Army and the Yugoslav federal authorities, Kosovo, formally then a province of Yugoslavia came under UN Interim Administration (UNMIK), which adopted Regulation No. 2001/9 on a Constitutional Framework for Provisional Self-Government in Kosovo (hereinafter referred to as Constitutional Framework for Provisional Self-Government in Kosovo). The constitutional situation of Serbia and Montenegro became increasingly complex as Montenegro strove for complete independence and the establishment of its own statehood. In February 2003, the parliament of the Federal Republic of Yugoslavia’s adopted a new Constitutional Charter establishing the state union of Serbia and Montenegro. The charter granted sovereignty to both constituent parts of the state union and determined a 3-year period in which both republics had to remain within the union. Upon the expiry of this period Montenegro initiated a proceeding for the declaration of independence.  The union seized to exist when the Republic of Montenegro held a successful referendum on independence and subsequently declared its independence on June 3 2006. The parliament of Serbia responded by a statement claiming that the Republic of Serbia has the continuity with the state union and that the two republics were now independent and sovereign countries. Montenegro, however, still has not adopted a new constitution, so the currently valid constitution is the one adopted while Montenegro was still a part of the Federal Republic of Yugoslavia.

The research will, however, also take into consideration the situation regarding the constitutional position and protection of minorities in the region and within the member states of the Council of Europe (hereinafter referred to as European countries or, when speaking of their constitutions, European constitutions). 

The analysis will show to which extent the existing international standards and demands for the protection of national minorities and regulation of ethnic diversity are included in the constitutions of the countries included in this study. General perception is that countries of South Eastern Europe, also upon the pressure of the international community followed the highest existing international standards in their constitutions and legislation, which shall provide – at least – adequate formal basis for the protection and improvement of the situation of minorities.

The analysis of all of the constitutions is based on the wording of available, when possible official English translations, except for the analysis of newly adopted Serbian constitution, which will be analysed in the original Serbian text and the relevant excerpts will be translated into English by the authors of this report.

II. ACKNOWLEDGMENT OF THE EXISTENCE OF DIVERSITY AND NATIONAL MINORITIES

1. General introduction 

The constitutions can and do adopt different attitudes towards ethnic diversity in a respective which is an almost inescapable fact of life in European context considering the existing diversity. These attitudes and approaches can range from complete indifference towards ethic diversity (or even direct denial of its existence) to a pronounced willingness to foster ethic diversity as an important part of country’s identity. Different attitudes can be classified in at least four ideal types:

a) Indifference towards national minorities

The constitution can disregard completely ethic diversity of the society. The minority members are treated in exactly the same way as all other citizens. The only safeguard is provided by the principle of equality, which guarantees that the members of the minority will not be subjected to negative discrimination. Most clear examples are the French and the Greek Constitution. According to the French constitutional doctrine this attitude is necessitated by the strict adherence to the principle of equality which would be breached if some part of the population would receive different treatment because of its ethnic origin. This attitude allows for no positive discrimination. 

b) Acknowledgment of ethnic diversity

The constitution can acknowledge the existence of ethnic diversity in the society but nevertheless accord no special protection to the members of the minorities. Such constitutional posture can stem from the conviction that the law is not a proper instrument to address sometimes delicate ethnic balance in a country.

c) Special legal protection of national minorities

The most widely accepted model in Europe acknowledges the existence of ethnic minorities and guarantees some protection to members of minorities and/or to the minority as a group. The scope of the protected interests may vary. Constitutions can list a set of minority rights of predominantly negative status. What is constitutionally mandated is in essence forbearance of the State. The law establishes a sphere of privacy which provides members of an ethnic minority freedom to, for example, use his language, practice his religion etc. The only claim the member of ethnic minority would have is that the state authorities refrain from some activity limiting the guaranteed sphere of freedom. Again, no positive action is required from the state.

d) Affirmative action for the protection of ethic diversity

At the other end of the spectrum is an attitude which stems from the belief that ethnic diversity is a value to be strived for. The previously described attitude towards ethnic minorities implies that the state only has to enable individuals to take advantage of the sphere of liberty provided if they are willing and able to do so. If a constitution adopts this attitude, it will also place some positive obligation upon the state requiring it to provide some benefits to the members of national minority, e.g. to guarantee schooling in their mother tongue. 

2. The terminology 

The constitutional terminology reflects the diverse and non-unified terminology of academic discourse and international treaties. The Albanian, Croatian, Romanian, Montenegrin and the newly adopted Serbian constitution use the term “national minorities”. They probably follow the European terminology which favours the term national minorities (e.g. the Framework Convention for the Protection of National Minorities) over the term ethnic minorities. The latter term appears more frequently in UN documents, which have to consider much more diverse situations. The 1966 International Covenant on Civil and Political Rights refers to “ethnic, religious or linguistic minorities”, a phrase echoed in the title of 1992 UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic Minorities.

As far as terminology is concerned, the Council of Europe member states are evenly split. Apart from the already mentioned states, the term national minority is the preferred choice of the constitutions of Armenia (e.g. Art. 37), and Ukraine (e.g. Art. 10/3), whereas the constitutions of Estonia, Latvia, and Lithuania (Art. 50, 114 and 37, respectively) prefer the term ethnic minority. Some constitutions oscillate between the two terms or use them concurrently. We can find such examples in the constitutions of Hungary (e.g. Art. 68), Poland (e.g. Art. 35), Russia (e.g. Art. 71 and 72/1), Slovakia (e.g. Art. 34/1), and the Charter of Fundamental Rights and Freedoms of the Czech Republic (Art. 25). On rare occasions the constitutions choose to name the ethnic minority concerned explicitly (e.g. the Sami people or Roma). Such provisions can be found in Finnish, Norwegian or Slovenian constitution (Art. 17/3, 110a and 65, respectively).

Some of the constitutions define the ethnic minorities even more closely thus trying to avoid the undesired effect of extending special protection to immigrants. Slovene and Croatian constitutions guarantee special protection to “autochthonous” national minorities or national communities, as Slovenia’s constitution terms Italian and Hungarian national minority.

3. The constitutional preambles 

3.1. Preamble

A Preamble is not a necessary part of a constitution. Several European constitutions do not include a preamble (e.g. Austria, Belgium, Cyprus, Denmark, Finland etc.) or include only a short introductory statement (e.g. the constitution of Lichtenstein
 or Greece). Out of 41 member-states that joined the Council of Europe, the constitutions of 14 states do not include any preamble whatsoever. Two constitutions contain only a short statement, introducing the main normative body (binging provisions) of the constitution. Where the preamble exists, it is not deemed to be a part of the normative text of the constitution. It usually singles out important historical moments in countries’ histories, lists the principal values upon which the constitution is founded, or enumerates the values to be aspired to. As such, the preamble is not considered to be binding. Nevertheless, it can set a tone for the normative part of the constitution. Additionally, it can set a framework for the interpretation of constitutional normative provisions.

Quite often the preambles include references to the events that have shaped the state. Since most European states have been established as nation-states, the constitutional preamble is the best place to look for indications of more or less visible traces of nationalism and references to the ethnic base of a state. In a word, preambles are the last refuge for nationalism. In this section, we will try to establish the attitude the constitutions adopt towards the dominant ethnic group, the titular (ethnic) nation in the (single-) nation-state, and the ethnic minorities in the state.
   

3.1.1. People vs. Nation

The first important aspect is how a preamble describes the group identified with the state. It can either use the term “people” or the term “nation”. The term “people” is (or is, at least, considered to be) more ethnically neutral, able to embrace groups of different ethnic provenience; usually the concept of the “people” is based on the citizenship and include all that possess such a status in a certain state. The term “nation” (or “ethnic nation”), on the other hand, has strong ethnic connotations and generally describes a distinct group, a community of individuals who are believed to be of the same (ethnic) origin. Usually, the concept of the “nation” refers also to a specific form of political and social organization of such a distinct community. The following analysis focuses on the use of these two terms in preambles thus trying to evaluate the level of inclusion of minority groups in the state community.

The analysis of our focus group of states (Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Romania, Montenegro, Serbia and Kosovo) provides us with no unequivocal and definite answers, primarily because two out of nine constitutions
 contain no preamble. The preambles of the remaining seven constitutions offer strong support for a hypothesis that the nationalist spirit is present in the majority of them. The only exception is preamble to Albanian constitution, which opts for ethnically neutral wording, referring only to the people of Albania. All other constitutional preambles single out a particular ethnic group (titular nation), thus elevating them to a (at least symbolically) privileged position within the State. 

Particularly interesting are the preambles of the constitutions of Bosnia and Herzegovina and Bulgaria. The constitution of Bosnia and Herzegovina presents us with the nation-state situation writ large. In the majority of the states, we have a situation where we have only one “constituent people”. The constitution of Bosnia and Herzegovina while paying respect to the fact that the country is composed of three dominant ethnic groups treats all the other ethnic groups as hardly worth mentioning. The relevant part of preamble reads: “Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and Herzegovina is as follows…” The use of parentheses – slightly unconventional in constitutional text – and the term “Others” tell the tale more eloquently than any express constitutional provision. The preamble of Bulgaria’s constitution is illuminating in another respect. The preamble uses the term people. But mere use of the term “people” does not – by itself – reflect a more sympathetic attitude towards ethnic diversity. If we consider the text in its entirety, we can quickly find out that the members of the legislative body adopting the constitution purport to convey the will of “the people of Bulgaria”, but at the same time express their awareness of their “irrevocable duty to guard the national and state integrity of Bulgaria” (emphasis added). 

Table 1: People vs. Nation in the constitutions of the focus group

	Country
	Preamble refers to:
	Notes

	
	nation(s)
	people
	(relevant parts of the preamble)

	Albania
	
	+
	“We, the people of Albania, proud and aware of our history, with responsibility for the future, and with faith in God and/or other universal values, …”

	Bosnia and Herzegovina
	+
	
	“Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and Herzegovina is as follows…«

	Croatia
	+
	
	

	Bulgaria
	+
	(+)
	“…guided by our desire to express the will of the people of Bulgaria; … in awareness of our irrevocable duty to guard the national and state integrity of Bulgaria…”

	Romania
	/
	/
	The constitution has no preamble.

	Macedonia
	+
	
	“…as well as the historical fact that Macedonia is established as a national state of the Macedonian people, in which full equality as citizens and permanent co-existence with the Macedonian people is provided for Albanians, Turks, Vlachs, Romanics and other nationalities living in the Republic of Macedonia…”

	Montenegro*
	/
	/
	The constitution has no preamble.

	 Serbia 
	(+)
	
	“Considering the state tradition of the Serbian people and equality of all citizens and ethnic communities in Serbia ...”

	Kosovo**
	
	+
	


* The analysis throughout this report is based on the constitutions adopted when Montenegro was still a part of the Federal Republic of Yugoslavia and not on the federal constitution of the FRY. 

** The analysis throughout this report is based on the Regulation No. 2001/9 on a Constitutional Framework for Provisional Self-Government in Kosovo, promulgated by Special Representative of the Secretary-General of the UN on May 15 2001.

The analysis can, however, offer a more comprehensive account if we consider the content of the preambles of other European states. We have therefore analysed the constitutions of the European states. The analysis of preambles has shown that a considerable number of the Council of Europe member states embrace the concept of nation-state in their preambles. Apart from the countries already analysed, 9 out of the total of 28 constitutions that contain preambles make reference to the nation, indicating the predominant ethnic group in the country, while 12 refer to the (ethnically neutral) people. Together with the focus group that makes almost half of the constitutions. References to the “nation” can range from more explicit descriptions of the state as a state of a particular nation, to allusions to nation’s right to self-determination.
 The overview is presented in Table 2, below.

Table 2: People vs. Nation in the constitutions of the members of the Council of Europe

	Country
	Preamble refers to:

	
	Nation(s)
	People

	Albania
	
	+

	Andorra
	
	+

	Armenia 
	
	(+)

	Azerbaijan 
	+
	

	Bosnia and Hezegovina
	+
	

	Croatia
	+
	

	Cyprus
	+
	

	Czech Republic
	
	+

	Estonia
	+
	(+)

	France
	
	+

	Georgia
	
	+

	Ireland
	+
	

	Latvia
	
	+

	Lithuania
	+
	

	Macedonia
	+
	

	Poland
	(+)
	+

	Portugal
	
	+

	Russia
	
	+

	Serbia
	(+)
	

	Slovakia
	+
	

	Slovenia
	+
	

	Spain
	+
	

	Switzerland
	
	+

	Turkey
	+
	

	Ukraine
	
	+


The mere use of one or the other term is, however, no reliable indication whether a constitution gives at least symbolic precedence to one or more ethnically defined groups. A term is an indication, but it is only the context of the entire preamble that can give a more definite answer. In several preambles the conclusion reached only by observing the term used, could be misleading. 

3.1.2. People that is Nation

Several preambles use the term “people”, but the context provides strong indications that the constitution-makers really meant “nation”. Sometimes we can attribute this terminological confusion to poor English translations of the constitutional texts, while in other – probably in most – cases we can contribute such wording to the conscious use of the term in an ambiguous situation, allowing for both possible readings. 

A good example is the preamble of Estonian Constitution. The preamble refers to the “Estonian people”, but at same time, the constitution evokes “the inextinguishable right of the Estonian people to national self-determination”.
 

The preamble continues:

“[The Estonian state] is founded on liberty, justice and law, which shall serve to protect internal and external peace and provide security for the social progress and general benefit of present and future generations, which shall guarantee the preservation of the Estonian nation and its culture throughout the ages, the Estonian people adopted, on the basis of Article 1 of the Constitution which entered into force in 1938, by Referendum held on June 28, 1992 the following Constitution:…” 

The framer of the constitutions goes back and forth from one meaning of the term to the other as if to indicate the essential identity of the two, but on the other hand leaving the reader in no doubt that “people” should really read “nation”. A similarly ambiguously use of the term “people” can also be observed in the preamble to the Bulgarian constitution, where the people of Bulgaria are said to express their awareness of the “irrevocable duty to guard the national and state integrity of Bulgaria” (emphasis added), and in Armenian constitution. The preamble of the Armenian constitution reads:

 “The Armenian People, recognizing as a basis the fundamental principles of the Armenian statehood and national aspirations engraved in the Declaration of Independence of Armenia, having fulfilled the sacred message of its freedom loving ancestors for the restoration of the sovereign state, committed to the strengthening and prosperity of the fatherland, to ensure the freedom, general well being and civic harmony of future generations, declaring their faithfulness to universal values, hereby adopts the Constitution of the Republic of Armenia.

The context of the whole preamble reveals that the framer of the constitution is probably equating the Armenian people with an ethnically defined group and not with the whole body of citizens. Something very similar can be detected in Georgian constitutional preamble, which speaks of the “citizens of Georgia”, indicating clearly that no reference to the ethnic origin is intended, and at the same time pointing out that the citizens bear in mind “the centuries-old traditions of the Statehood of the Georgian Nation”. 
3.1.3. Nation that is People

But the reverse can also be the case. A good example is the Polish constitution. The preamble expressly identifies the Polish nation with all of its citizens. The relevant passage reads:

“We, the Polish Nation - all citizens of the Republic… hereby establish this Constitution of the Republic of Poland as the basic law for the State”
Here, the opposite process takes place: the forming of a new nation, based not on ethnic origin but on shared allegiance to the state. The same sentiment resonates in French constitutional tradition, which is well reflected in the 1958 constitution. The preamble refers to the “French people”, while Article 3/1 refers to the “national sovereignty” which belongs to the people without any apparent unease.

3.1.4. Nation and Others

In some cases the preamble of the constitution lists a nation or nations that somehow enjoy a privileged position within the constitutional framework. There are three possibilities. The constitution can mention only a dominant ethnic group or groups. Cypriot constitution is trying to strike a balance between the two dominant ethnic groups and pays no attention to other ethnic groups. Such approach is rather uncommon. 

The second possibility is that the constitution mentions the dominant ethnic group or groups and indicates the existence of others. The preamble of the constitution of Bosnia and Herzegovina is an extreme example of such approach. The preamble reads: 

“Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and Herzegovina is as follows: …”

The awkwardness of the text reveals how the framers of the constitution strove to achieve two mutually exclusive goals: to indicate the privileged position of the three dominant ethnic communities – constituent nations, and to include other citizens – individuals who by their ethnic origin and/or affiliation are not a part of these dominant ethnic communities. But the same sentiment is expressed in the preamble to the Spanish constitution of 1978. The preamble states that the “Spanish Nation” proclaims its will to: 

“Protect all Spaniards and peoples of Spain in the exercise of human rights, of their culture and traditions, languages and institutions”


Again, a visible distinction between the dominant ethnic group and the others is drawn in the text of the constitution itself. 

The third possibility is that the constitution gives a prominent position to a dominant ethnic group, expressly enumerates some of others ethnic minorities and indicates the existence of others. Croatia and Macedonia have both adopted such an approach in their constitutions. The relevant part of the preamble of Macedonia’s constitution reads:

“Taking as the points of departure … the historical fact that Macedonia is established as a national state of the Macedonian people, in which full equality as citizens and permanent co-existence with the Macedonian people is provided for Albanians, Turks, Vlachs, Romanics and other nationalities living in the Republic of Macedonia…”.

All three approaches have their shortcomings. The main problem is that the wording in all three cases necessarily excludes a portion of the population, thus denying them – at least on the symbolic level – an active role and constituent status in the formation of the civic community. 

3.2. Explicit acknowledgment of multiethnic composition of the population

Only two constitutions of those analysed acknowledge that the population is multiethnic. The relevant parts of the preamble of the Russian constitution read as follows:

“We, the multinational people of the Russian Federation, united by a common destiny on our land, … hereby approve the Constitution of the Russian Federation.” 

Practically the same sentiment is expressed in the preamble of the Ukrainian constitution, which proclaims that the Ukrainian people are composed of “citizens of Ukraine of all nationalities”. 

4. The source of the sovereignty: nation vs. people
Modern constitutions usually contain a designation of a sovereign or a source of sovereign power. Ever since the French revolution of 1789, the sovereignty is supposed to be held by the body politic, i.e. by the citizens of a particular state. The same idea prevails in the vast majority of modern European constitutions. This is often in stark contrast with the sentiment expressed in the preamble of a constitution, which can express strong nationalist feelings. As we have pointed out, the preamble is generally not considered to be legally binding, whereas the provisions containing the designation of sovereign usually are. 

The analysis of the focus group revealed that all constitutions adopted the predominant view that the sovereignty belongs to the citizens, regardless of their (ethnic) affiliation to the predominant ethnic group.

Table 3: People vs. Nation as the sovereign in the constitutions of the focus group

	Country
	Sovereignty belongs to
	Notes

	
	nation(s)
	people
	

	Albania
	
	+
	Art. 2/1

	Bosnia and Herzegovina
	
	
	

	Bulgaria
	
	+
	Art. 1/2 

	Croatia
	
	+
	Art. 1/2 

	Romania
	
	+
	The constitution refers to “national sovereignty” (Art. 2/1)

	Macedonia
	
	+
	Art. 2/1

	Montenegro
	
	+
	No authority shall be either established or recognised which does not result from the freely expressed will of citizens. (Art.3)

	Serbia
	
	+
	Art. 2

	Kosovo
	
	
	


In a vast majority of European constitutions provisions along the same lines could be found. Only a few constitutional texts deviate from the notion of popular sovereignty and seemingly adopt slightly different notion of national sovereignty. Quite often, both concepts are considered to be more or less identical. The French constitution provides a telling example. Although the constitution makes use of the term “national sovereignty”, it is clear both from the context as from the French constitutional tradition that its substance really corresponds with “popular sovereignty”. Traces of the same tradition can perhaps be seen in the Polish and Romanian constitutions, which both adopt the concept of national sovereignty, while at the same time define the nation as all those possessing the Polish or Romanian citizenship, respectively. 

In other cases references to national sovereignty may indicate that an ethnically defined group enjoys a more privileged position. Such provisions can only be found in six out of 41 constitutions analysed.
 We can divide these constitutions in two groups. The first comprises of four constitutions belonging to Western European states. Apart from this fact, they also have in common the fact that none of them has been adopted after 1975, the year the Greek constitution came into force. French constitution was adopted in 1958, the Irish Constitution in 1937 and the Luxembourg constitution in 1868. The other group comprises two Eastern European states, Poland in Slovenia. We have already touched upon the misleading term use of the term “nation” in the Polish constitution. The term is properly understood as referring to a group defined on the basis of their affiliation to a state and not to an ethnic group. Slightly more complex is the case of Slovenia. The constitutional provisions contain ambiguity as to the holder of sovereignty. In the first paragraph of Article 3 Slovenia is claimed to be “a state of all its citizens”, but at the same time it is supposed to be “founded on the permanent and inalienable right of the Slovene nation to self-determination” (Art. 3/1) – which could be interpreted as a reference to “national sovereignty.” However, the second paragraph of the same article seems to resolve this confusion and leaves less doubt as to the source of the state power and sovereign. In a traditional formulation, the power in Slovenia is proclaimed to be “vested in the people”.  

Table 4: People vs. Nation as the sovereign in some European constitutions 

	State
	Reference  to national sovereignty
	The text of the relevant Article(s)

	France
	+
	National sovereignty shall belong to the people, who shall exercise it through their representatives and by means of referendum. (Art. 3/1)

	Greece
	+
	All powers derive from the People and exist for the People and the Nation; they shall be exercised as specified by the Constitution. (Art. 1/3)

	Ireland
	+
	The Irish nation hereby affirms its inalienable, indefeasible, and sovereign right to choose its own form of Government, to determine its relations with other nations, and to develop its life, political, economic and cultural, in accordance with its own genius and traditions. (Art. 1)

All powers of government, legislative, executive and judicial, derive, under God, from the people, whose right it is to designate the rulers of the State and, in final appeal, to decide all questions of national policy, according to the requirements of the common good. (Art.6/1)

	Luxembourg
	+
	The sovereign power resides in the Nation. (Art.32/1)

	Poland 
	+
	Supreme power in the Republic of Poland shall be vested in the Nation. (Art.4/1)

	Slovenia
	(+)
	(1) Slovenia is a state of all its citizens and is founded on the permanent and inalienable right of the Slovene nation to self-determination. (2) In Slovenia power is vested in the people. Citizens exercise this power directly and through elections, consistent with the principle of the separation of legislative, executive and judicial powers. (Art. 3/1,2)


III. THE ROLE OF INTERNATIONAL LAW 

1. General introduction

After the Second World War, increasing number of countries began to pay more respect to international law and its impact on the national law. This trend was reflected in the national law, when provisions giving binding force to international law in domestic legal systems, began to appear in the constitutions. Today, a considerable number of European constitutions incorporate provisions of such nature. Their impact can be considerable, since international law – including the treaties on minority protection or treaties indirectly protecting minority rights – can override national law. It is therefore very important to consider whether the constitutions recognise direct effect of international law and what the legal force of such treaties in domestic law is. This can be done in different ways.

2. Models: monism vs. dualism

Generally speaking, the relationship between international and domestic legal system can be constructed in at least three different ways.
 The first possibility is to place the emphasis on the domestic (national) law and to view international law as a set of informal guidelines, recognising the binding nature of domestic law only. Such a view, giving primacy to domestic law, has long since fallen into disuse. The second possibility is to assign binding power to norms of both legal systems, and regard them as distinct legal orders. Rules of international law have no direct legal effect upon domestic law and cannot alter or repeal legislation, and rules of domestic law cannot create, modify or repeal rules of international law. Such a view allows for transformation of international law into domestic law. Once the transformation is completed, the rules of international law become rules of domestic law, governed by the same logic as other domestic laws. Finally, the third possibility is to give primacy to international law and to view international and domestic law as parts of the same legal system, operating at different levels. Traditionally, this understanding of the relationship between the two legal systems views domestic law as subordinate to international law.

Although theories of incorporation and transformation are quite distinct in theory, the distinction becomes blurred when we apply them to the binding international treaties, which still represent the bulk of international law. In both cases, the state has to acknowledge binding nature of the treaty. Constitutions often require that the treaty be approved (ratified) by the national legislature and subsequently published in the Official Gazette. For all practical purposes, the distinction between incorporation and transformation may become academic.
  

There are, however, two very important practical differences between the two theories on the relationship between international and domestic law. Dualistic approach never allows for direct application of international law. Even though, as we have shown, this plays no crucial role as far as international treaties are concerned, the distinction gains importance if we consider generally recognised rules and/or principles of international law. Some constitutions allow for direct application of such international law norms quite independently from any formal approval or ratification by the national legislature. Another important difference can be seen if we consider the rank of the international law that has become part of domestic legal system. The dualistic approach tends to accord such international law norms the same rank as to the other domestic laws. Any subsequent law, adopted by the same procedure, can change or repeal international law that has the same legal force as any other domestic law. The monistic conception usually places incorporated international law beyond the powers of legislature. Constitutions often rank international law higher than domestic laws. It is noteworthy that practically no constitution gives to international law primacy over the constitution itself.
 

Which theory do we take as a starting point for understanding the relation between the international and domestic law can, therefore, have a very important impact on the level of human and minority rights protection in a particular state. A comprehensive analysis of such protection must take into consideration what the position of a certain constitution is on this question. In the following sections, constitutional provisions regarding the application of international law in the domestic legal system of the focus countries will be analysed. 

3. The constitutional arrangements in the analysed states

3.1. General observations

All of the analysed constitutions contain provisions regarding the role of international law in the domestic legal system. Common to all these constitutions is favourable attitude towards international law. Joining the modern trend, they view the international law as being able to become part of domestic legal order and even accord it priority over domestic legislative acts. International law is frequently viewed as providing objective standards, which have to be adhered to. A serious problem, though, is enforcement. Only a handful of constitutions contain explicit provisions on jurisdiction of constitutional courts to oversee the conformity of the laws with international treaties.   

3.1.2. Albania

The Albanian constitution includes several provisions on international law. The most general one states that the Republic of Albania applies international law binding upon it (Art. 5). This provision transfers an international law obligation into domestic legal system. 

More important are the provisions contained in the Article 122. The Article determines the legal force of international treaties (“international agreements”) in the domestic legal order. Provided such a treaty has been ratified and published in the Official Journal of the Republic of Albania, it constitutes part of the domestic law (Art. 122/1). The provisions of such treaties apply directly, save in those cases, when the provisions are not self-executing and its implementation would require the parliament to issue a law. Such treaty provisions have superiority over those laws of the country that are not compatible with it (Art. 122/2).

Every law can be challenged before a constitutional court, which will decide on the “conformity of laws with the Constitution or with international agreements as provided in article 122” (Art. 131/1 (a)). The proceedings before the constitutional court can be initiated by the President of the Republic, the Prime Minister, not less than one-fifth of the deputies, the Chairman of High State Control, every court, and, if their interests are threatened, the People's Advocate, organs of the local government, organs of religious communities, political parties and other organizations, and individuals. (Art. 134)

3.1.3. Bulgaria 

The Constitution of Bulgaria regulates the position of international law in domestic legal system in Article 5. Paragraph 5 of the said Article provides that any international instruments which have been ratified by the constitutionally established procedure, promulgated, and come into force will be considered to be a part of the domestic legislation of the country. The same provision also stipulates that such treaties will supersede any domestic legislation stipulating otherwise.

This legal framework is supplemented with the provision that the Constitutional court rules on the conformity of domestic laws with the universally recognized norms of international law and the international instruments to which Bulgaria is a party (Art. 149/4). It is worth pointing out that the Constitution thus tacitly gives to the “the universally recognized norms of international law” the same legal force as to the treaties to which Bulgaria is a party.

3.1.4. Bosnia and Herzegovina

The position of international law in the constitutional framework of Bosnia and Herzegovina is peculiar. The Constitution itself has been adopted as a as Annex 4 of the Dayton Peace Accords, initiated in Dayton, Ohio in November 1995 and signed by the Republic of Bosnia and Herzegovina, the Republic of Croatia and the Federal Republic of Yugoslavia (Serbia and Montenegro). It came into force with the signing in Paris in December of 1995. 

For lack of any meaningful human rights standard in Bosnia and Herzegovina at the time, the Constitution provided that the rights and freedoms set forth in the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols shall apply directly in Bosnia and Herzegovina. These shall have priority over all other law (Art. II/2). 

Furthermore, Annex I to the Constitution contains a list of a number of international treaties which apply directly (the title reads: “Additional Human Rights Agreements to Be Applied in Bosnia And Herzegovina”). Article II/4 of the Constitution declares that “the enjoyment of the rights and freedoms provided for in this Article or in the international agreements listed in Annex I … shall be secured to all persons in Bosnia and Herzegovina without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status”. 

The Constitutional Court is given jurisdiction over issues referred by any court in Bosnia and Herzegovina concerning whether a law, on whose validity its decision depends, is compatible with Constitution, the European Convention for Human Rights and Fundamental Freedoms and its Protocols, or with the laws of Bosnia and Herzegovina; or concerning the existence of or the scope of a general rule of public international law pertinent to the court's decision (Art. VI/3 (c)). This provision ensures effective implementation of international law.

3.1.5. Croatia

Article 140 of the Constitution of the Republic of Croatia provides that the international agreements shall be part of the internal legal order of the Republic of Croatia. Such treaties have to be concluded and ratified in accordance with the Constitution and published in the prescribed manner. They gain their legal status when they come in force (become operative) according to the international law. The treaties are above law in terms of legal effects (Art. 140). Their provisions may be changed or repealed only under conditions and in the way specified in them or in accordance with the general rules of international law (Art. 140).

 

The Constitution does not, however, give the Constitutional Court explicit jurisdiction in overseeing the conformity of the legislation with the ratified international treaties. 

The Constitutional Act on the Rights of National Minorities in the Republic of Croatia, adopted in December 2002, also gives a prominent place to international law. Article 2 of the Constitutional Law explicitly provides that the Republic of Croatia, apart from the human rights and freedoms recognised by constitutional provisions, also recognises and protects all other rights foreseen by a number of international documents, listed in Article 1 of the Constitutional Law.
 

3.1.6. Macedonia

International law is given special prominence in the Constitution of the Republic of Macedonia. Article 8 lists among “the fundamental values of the constitutional order of the Republic of Macedonia” the basic freedoms and rights of the individual and citizen, recognised in international law and set down in the Constitution and respect for the generally accepted norms of international law (indent 1 and 10 of the first paragraph). 

The position of international treaties in Macedonian law is defined in Article 118 of the Constitution. Once the international treaties are ratified in accordance with the Constitution, they become part of the internal legal order and cannot be changed by law. The international treaties therefore enjoy legal force superior to that of ordinary laws. 

Similarly as in Croatian Constitution, the Macedonian Constitution doesn’t give the Constitutional Court explicit jurisdiction in overseeing the conformity of the legislation with the ratified international treaties. The Constitution does, however, empower ordinary court judges to take into account international agreements ratified according to the Constitution in reaching their decisions (Art. 98). 

3.1.7. Romania 

Article 11 of the Romanian Constitution establishes the duty of the Romanian State to fulfil in good faith its obligations deriving from the treaties it is a party to (Art. 11/1). The Article only introduces a generally recognised principle of public international law - pacta sunt servanda -, which states that compliance with the treaties to which a State is a party is mandatory. The second paragraph of the same Article states that the treaties ratified by parliament, according to the law, become part of national law. 

The Constitution also stipulates that the constitutional provisions concerning the citizens' rights and liberties shall be interpreted and enforced in conformity with the Universal Declaration of Human Rights, with the covenants and other treaties Romania is a party to (Art. 20/1). It is an important provision, giving more substance to the constitutional guarantees and directing domestic authorities towards applying internationally recognised standards of human and minority rights protection. The Constitution also gives primacy to the ratified international treaties when inconsistencies exist between the covenants and treaties on the fundamental human rights Romania is a party to, and the national laws, unless the Constitution or national laws comprise more favourable provisions (Art. 20).

The Constitution lacks completely provisions regarding the implementation of the provisions on the applicability of international law described above. The Constitutional Court has no explicitly defined powers to oversee the conformity of the legislation with the ratified international treaties. 

3.1.8. Montenegro

As mentioned, the Constitution of Montenegro was adopted when Montenegro was still a part of the Federal Republic of Yugoslavia. The relationship between international and domestic law was regulated by the federal constitution, which stipulated that the Federal Republic of Yugoslavia shall recognize and guarantee the rights and freedoms of man and the citizen recognized under international law. (Art. 10) The constitution, which has seized to have any legal effect when the Federation was dissolved also provided, that the Federal Republic of Yugoslavia shall fulfil in good faith the obligations contained in international treaties to which it is a contracting party (Art. 16/1), and gave precedence over domestic law to international treaties which had been ratified and promulgated in conformity with the Constitution and to the generally accepted rules of international law (Art. 16/2). Both international treaties and generally accepted rules of international law were considered to be a constituent part of the domestic legal order. The federal constitution gave to the constitutional court the power to oversee the conformity of statutes, other laws and general enactments with the Constitution of the Federal Republic of Yugoslavia and with ratified and promulgated international treaties (Art. 124/ 2). The Montenegrin constitution had therefore but a few provisions concerning this question. 

It is telling, though, that these two Articles were focused on the protection of national minorities. Article 67 of the presently valid constitution of Montenegro provides that the protection of rights of members of national and ethnic groups shall be exercised in accordance with the international protection of human and civic right. (Art. 67) The Constitution also contained a limitation: Article 75 states that the special rights granted to members of the national and ethnic groups may not be exercised if they are in contradiction with the Constitution, principles of international law and principle of territorial integrity of Montenegro.

3.1.9. Serbia

Similarly as in case of Montenegro, the constitution of Serbia was adopted when Serbia was a constituent part of the State Union of Serbia and Montenegro. Since the provisions of the federal constitution were quite elaborate on the question of relationship between international and domestic laws,
 the Serbian constitution contained only a provision giving to National Assembly the power to ratify international treaties, but did not specify what their legal force was. 

The newly adopted constitution of Serbia, which was approved in a referendum, does not deviate much from the previously valid federal constitution. The constitution declares that generally recognised rules of international law and ratified international treaties shall become part of domestic law of the Republic of Serbia and are directly applicable (Art. 16/2). Ratified international treaties have to be in conformity with the constitution. Incorporated international law enjoys a rank below the constitution and above all other domestic law. The constitution states that all laws and other regulations cannot be contrary to ratified international treaties and generally recognised rules of international law (Art. 194/4). 

The Constitutional Court has the power to decide whether laws are in conformity with the constitution, generally recognised rules of international law and ratified international treaties (Art. 167/1(1)). The proceedings before the constitutional court can be initiated by the state organs, organs of territorial autonomies, at least 25 deputies or by the Constitutional court itself (Art. 168/1).  Any person or legal entity can propose that the proceedings before the Constitutional Court be initiated. (Art. 168/2)

3.1.10. Kosovo

Under the UN Security Council resolution 1244 (1999) the Special Representative of the Secretary General of the UN adopted Regulation No. 2001/9 on a Constitutional Framework for Provisional Self-Government in Kosovo, which is de facto interim constitution of Kosovo. 


The document places a heavy emphasis on norms of international law, especially in the field of human rights. Section 3.2 of the document provides that the Provisional Institutions of Self-Government shall observe and ensure internationally recognised human rights and fundamental freedoms, including those rights and freedoms set forth in a list of international document, which is a part of the regulation.
 Section 3.3 of the regulation clearly states that the provisions on rights and freedoms set forth in these instruments shall be directly applicable in Kosovo as part of this Constitutional Framework. 

The Constitutional Framework also provides that a Special Chamber of the Supreme Court will have jurisdiction over the laws adopted by the Assembly are incompatible with this Constitutional Framework, including the international legal instruments specified in Chapter 3 on Human Rights (Section 9.4.11). The request for judicial review of the legislation can be submitted by the President of Kosovo, any member of the Presidency of the Assembly, any Assembly Committee, no fewer than five members of the Assembly, or the Government (Section 9.4.11).

3.2. Incorporation of international law in the domestic law

Seldom does the incorporation of international law take place automatically. In most cases, constitutions specify which part of international law is to become part of domestic legal system. In most cases, the incorporation extends only to the international treaties. All of the constitutions of our focus group permit only the incorporation of international treaty law. Constitutions usually also include procedural provisions which set forth some conditions to be fulfilled before an international treaty becomes part of the domestic law. Constitutions refer to different proceedings that have to take place: the most common are ratification or/and publication. Slightly less common are promulgation and approval.
 On the rare occasion, the constitutional provision might demand that the international treaty become operative before it can have binding force within national legal order.
 It is not completely clear what the difference is between some of the demands listed. It is clear, however, that the international treaties must be consented to by the national parliament and presumably published in the official gazette of the country to acquire binding force.

Only a smaller group of European states grant binding force to international law that has not been adopted by the state in form of a treaty. Constitutions refer to rules or to principles of international law. Some constitutions even specify that such rules or principles should be generally, customarily or universally recognised.
 This international law provisions become part of national legal order automatically, without approval of the national institutions or publication of such provisions. It is what Cassese calls automatic standing incorporation.
 

It is noteworthy that the overwhelming majority of our focus group countries opted for the automatic incorporation of international law. All of them preferred to retain control over the international law that becomes domestic law. It is basically up to the individual state to decide which norms of international law will bind it. That would indicate a certain hesitance with regard to the acceptance of the international law as part of domestic law. This situation has changed since the proposed Serbian constitution was approved in a referendum. Article 16/2 of the newly adopted constitution states that that generally recognised rules of international law as well as ratified international treaties became part of domestic law of the Republic of Serbia. On the other hand, it would be also fair to note that a minority of European states accept generally recognised international rules or principles as part of their domestic law   

Table 5: Transformation of international law in the constitutions of the focus group

	Country
	Int. treaties are part of domestic legal order
	Transformation

	
	
	Ratification
	Publication
	Must become operative according to int. law

	Albania
	+

(Art. 122/1)
	+

(Art. 122/1)
	
	

	Bosnia and Herzegovina
	+

(ECHR and its protocols (Art. II/2) and int. treaties listed in the Annex I of the Constitution)
	/
	
	

	Croatia
	+

(Art. 140)
	+

(Art. 140)
	+

(Art. 140)
	+

(Art. 140)

	Bulgaria
	+

(Art. 5/4)
	+

(Art. 5/4)
	+

(Art. 5/4)
	

	Romania
	+

(Art.11/2 )
	+

(Art. 11/2)
	
	

	Macedonia
	+

(Art. 118)
	+

(Art. 118)
	
	

	Montenegro*
	+

(for the protection of ntl. minorities)
	/

(former FRY: +; Art. 16/2)
	/

(former FRY: +; Art. 16/2)
	/

	Serbia
	+

(Art. 16/2)
	+

(Art. 16/2)
	
	

	Kosovo
	+

(“shall be directly applicable”; Sec. 3.3)
	/
	/
	/


* Since the analysis is based on the constitution adopted when Montenegro was still part of the Federal Republic of Yugoslavia, we have also added the analysis of the constitutional provisions of the constitution of FRY, in order to gain a comprehensive overview of a complete legal order, now no longer in force. 

3.3. Legal force of incorporated international law in domestic legal system 

The mere fact that international law was incorporated in domestic law can have little practical effect if international law isn’t given a special status within domestic legal system. Should the status of an incorporated international law norm be the same as other norms of domestic laws, international law norms could easily be overridden by a subsequent legislation according to the lex posterior principle.

Few countries, especially those whose constitutions are flexible, tend not to accord international law the same rank as to the national legislation.
 On the other hand, an increasing number of countries include in their constitutions explicit provisions extending status and rank higher than that of national legislation to the international law. 

The most widely diffused model gives international treaties precedence over laws. International treaties that become part of domestic laws cannot be abrogated by a law. This approach entrenches international law against subsequent legislative intervention and quite frequently gives the constitutional court (or some other authority with the power to review the constitutionality of laws) the power to strike down laws that are not in conformity with international law that has become part of domestic legislation. Some constitutions do contain provisions limiting the impact of international law. Azerbaijani constitution, for example, limits the precedence of ratified international treaties on those laws that were not passed via referendum (Art. 151). A handful of countries grant precedence to international treaties on human rights only.
 Romanian and Slovak constitution grant precedence to international treaties on human rights only if they secure a greater extent of constitutional rights and liberties.
 

Apart from those countries whose constitutions are silent on the question of legal power of international treaties that have become part of domestic law, only a few deviate from the model just described. It would appear that among the constitutions analysed only Swedish and Turkish constitutions accord the international treaties that have become part of domestic law the same status and rank as to the laws, passed by the domestic legislative authority.

The constitutions of the focus group countries give precedence to international treaties that have been incorporated into domestic law over laws. In the case of Bosnia and Herzegovina the constitution even states that the rights and freedoms set forth in the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols and apply directly in Bosnia and Herzegovina »shall have priority over all other law«. (Art. II/2) In a similar vein, the Constitutional Framework for Provisional Self-Government in Kosovo also stresses that the provisions on rights and freedoms will apply directly in Kosovo as part of this Constitutional Framework (Section 3.3). In both cases, international law is given constitutional or, in the case of Kosovo, a quasi-constitutional status. As a consequence, the court entrusted with constitutional review is not authorised to review the constitutionality of these international treaties, which is frequently the case when treaties are considered superior to domestic legislation. Both cases have to be understood in the light of recent events that have necessitated such constitutional arrangement. 

Table 6: Legal force of international treaties in domestic law of the focus group countries

	Country
	Int. treaties have precedence over domestic law

	Albania
	+

(Art. 122/2)

	Bosnia and Herzegovina
	+

(ECHR and its protocols have priority over all other law; Art. II/2)

	Croatia
	+ 

“shall be above law in terms of legal effects” (Art. 140)

	Bulgaria
	+

“They shall supersede any domestic legislation stipulating otherwise” (Art. 5/4)

	Romania
	+

“Where any inconsistencies exist between the covenants and treaties on the fundamental human rights Romania is a party to, and the national laws, the international regulations shall take precedence, unless the Constitution or national laws comprise more favourable provisions.” (20/2)

	Macedonia
	/

	Montenegro
	/

(former FRY: +; Art. 16)

	Serbia
	+ 

“Laws and other general legal acts adopted in the Republic of Serbia must not be contrary to ratified international treaties and generally accepted rules of international law.” (Art.194/5)

	Kosovo
	+

The provisions on rights and freedoms set forth in these instruments (Art. 3.2.) shall be directly applicable in Kosovo as part of this Constitutional Framework. (Art. 3.3.)


IV. MINORITY PROTECTION ON THE CONSTITUTIONAL LEVEL

1. General introduction 

Usually states are reluctant in recognizing officially the existence of diversity and national minorities within their borders, but even more so when they have to recognize a special status and/or protection to respective national minorities. An important reason for such a position is the prevailing perception and concept of (modern) nation-states that are understood as single-nation-states, which are viewed as the best means and mechanisms for the realization of national interests of their titular nations, dominant ethnic communities within their borders. Such a perception that can be presented by a simple equation “State = nation = people”
 and is a consequence of a specific historic development in Europe where modern (nation-)states have emerged and developed simultaneously with the formation of modern (ethno)nations since the sixteenth and seventeenth century on.
 The myth of ethnic homogeneity was a powerful force in building a common collective, ethnically based identity in the territory of a certain state. This myth is the basis for the political ideology of nationalism and often exploited by nationalist movements and politicians.
 Although the myth does not correspond with the reality of ever increasing diversity in modern societies, constitutions and political systems of nation-states are still based on the concept of a single-nation state and people still believe that the myth of national homogeneity is true.
 Additionally, they do not realize inconsistency of such a myth with the concept of modern democracy that is based on pluralism and the principles limited majority rule, which define the protection and actual position of minorities as important yardsticks of democracy.

National (ethnic) minorities as we know them today are consequences of the formation of modern nation-states and borders among them that divided ethnic communities that lived in these territories. Developed communication, increased mobility and migrations have contributed and further contribute to growing diversity. From a historic perspective, the development of the (international, legal, constitutional) protection of national minorities was a long, slow and often painful historic process. The adequate protection of migrants and immigrant communities is yet to be developed.

Although there were some traces of and references to national minority protection in legislations of some states (e.g. Basic State Law of 1868 in the Austrian part of Austria-Hungary), it is almost impossible to speak about the special constitutional protection of national minorities before the end of the First World War, except for a general proclamation of equality and in some cases, prohibition of discrimination on the ground of race or religion.

Consequently, the end of the First World War that marked the beginning of the second phase of development of the protection of national minorities, which ended with the Second World War, brought also the beginning of the constitutional protection of national minorities. Main characteristics of this period of development can be summarized as follows:


(i) The concept of the protection of minorities expanded and included also protection of racial, ethnic and linguistic minorities in addition to religious minorities. "Special" rights of persons belonging to ethnic, racial, linguistic and religious minorities were added to the general concept of human rights.




(ii) The protection of minorities was regulated by international agreements and documents, within and outside the League of Nations as the central institution at the level of international community. The Peace Treaties after WW I were central documents in this context that served as the basis for all other documents.


(iii) The second phase marked the beginning of the modern constitutional protection of minorities, and set certain standards by adopting some solutions from the existing international documents and practice.
 However, most constitutions, based on the concept of (single) nation-states, did not include provisions on protection of minorities.


(iv) There was no adequate and efficient mechanism at the international level or within individual states that would have assured the realization of the existing constitutional/legal protection of minorities.


(v) There were several problems in the realization of the protection of minorities and "special" rights of persons belonging to minorities provided by international law and a few constitutions
; nevertheless the protection and position of minorities improved in comparison with the previous phase.

In the current stage, the third phase in the development of the protection of national minorities that started after the Second World War and could be considered the most dynamic one so far, key roles have been played by the international organizations, especially by the United Nations
 at the global, universal level, and by the Council of Europe,
 the Conference and, later, Organization on Security and Cooperation in Europe,
 and sub-regional organizations, such as the Central European Initiative
 and the Alps Adriatic Working Community.
 The protection of national minorities found its place in peace treaties also after the Second World War and is also a content of some bilateral and multilateral treaties and agreements. 
 Important developments have taken place also in the constitutional protection of national minorities.

Although the European Union has not managed to develop a legally binding instrument for the protection of national minorities and there is a lack of consensus among members-states regarding this issue,
 its role in the development of the constitutional protection of minorities in Eastern and South Eastern Europe has been and still is substantial. Proclaiming the protection of national minorities one of Copenhagen criteria for the EU membership in the context of democracy and reviewing this issue in countries’ progress reports have been and still are important stimuli for those countries that have aspired or aspire to become EU member states. On the other hand, there is no similar mechanism within the EU for those states that already are members of the EU.

Different approaches that constitutions might take regarding the recognition and regulation of diversity and the protection of minorities have already been presented and, based on our analysis, we can conclude that a number of those constitutions that do include the protection of minorities has increased in the past decades. In some cases the international community and its influences, including the – so called – EU conditionality, have contributed to such development. However, when we evaluate the current phase of development we have to stress the already mentioned reluctance of states and their governments that has often slowed or even blocked further developments in the protection and rights of national minorities at the national and international levels. Additionally, many states are still reluctant even when they are expected to include and translate the existing international standards of the protection of minorities into their national legislations and constitutions. As mentioned, states and their constitutions have not given up the prevailing concept of (single) nation-states, which is the reason that the standards of the constitutional protection of national minorities are often still lower than the existing international standards.
 The fact that national legislation in some countries can bridge this gap to a certain extent does not eliminate or substantially reduce this problem. 

2. Tentative classification of minority rights

2.1. Introductory remarks

Classification of minority rights in this research will be based on substantive criteria. Minority rights will tentatively be classified according to interests they purport to safeguard. The research will primarily focus on those minority rights that are most commonly recognised and protected on the constitutional level. It is, however, important to stress that the constitutional protection forms only a part of overall minority protection. This part is important, but the actual protection in a certain society exists only on condition that the constitutional guarantees are implemented in other legal acts and that the all constitutional and legal provisions providing protection of minorities are in fact being implemented.

2.2. Classification

Most commonly recognised minority rights can be divided in four categories:

· minority rights concerning the education,

· minority rights concerning the use of minority language, 

· minority rights concerning culture,

· minority rights concerning political participation.

2.3. Brief overview

Table 7: Provisions on minority protection in the focus group countries

	Country
	Provisions on minority protection
	Equality

	
	Minorities mentioned explicitly
	Special minority rights
	

	
	
	Education
	Language
	Religion
	Culture
	Political participation
	

	Albania
	-
	+

Art. 20/2
	+

Art. 20/2
	+

Art. 20/2
	+

Art. 20/2
	-
	+

Art. 18, 20/1

	Bosnia and Herzegovina
	-

(constituent peoples)
	
	
	
	
	
	+

(Art. II/4)

	Bulgaria
	-
	-
	◦

Art. 36/2
	-
	◦

Art. 54/1
	-
	+

Art.6

	Croatia
	√

Art. 39
	+

Pream., Art. 3 CA
	+

Art. 17 CA1
	+

Art. 15/2
	+

Art. 6/2CA
	+

Art. 7(7,8) CA, 18 CA, 19 CA, 21 CA
	+

Art. 14

	Kosovo
	+

Sec. 9.1.3, 9.2.3
	+

Sec. 4.4 b, j
	+

Sec. 4.4. a, c
	+

Sec. 4.4. l,n
	+

Sec. 4.4. i, k, l
	+

Sec. 9.1.3 b, 9.1.7 d, e
	+

Sec. 3.1

	Macedonia
	√

Art. 78
	+

Art. 48/4
	+

Art. 7/2
	+

Art. 48/2
	+

Art. 42/3
	+

Art. 78
	+

Art. 9

	Montenegro
	-
	+

Art. 68, 71
	+

Art. 9. 68, 72
	+

Art. 67
	+

Art. 67
	+

Art. 73, 76
	+

Art. 15

	Romania
	-
	+

Art. 32/3
	+

Art. 6/1, 127/2
	+

Art. 6/1
	+

Art. 6/1
	+

Art. 62/2
	+

Art. 16

	Serbia
	-
	+

Art. 79
	+

Art. 79, 199
	-
	+

Art. 80
	+

Art. 77/1, 100/2
	+

Art. 21, 67


Notes to the Table 7

√ - A constitution includes certain provision.
CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.

3. Minority rights in the focus group countries 

3.1. Minority rights concerning education

3.1.1. Categories of rights

The rights granted to minorities concerning education can be described as forming concentric circles. The analysis of the constitutions reveals at least four distinct entitlements concerning the right to education of minority members, corresponding to more or less developed system of the minority protection in certain country.   

The bare minimum consists in the right to learn one’s minority language. This right only prevents the State to intrude in the most intimate circle of the individual (belonging to a specific national minority) where learning one’s minority language usually takes place. It is worth mentioning that none of the analysed constitution stops at guaranteeing this right alone. Albanian and Romanian constitutions mention this right,
 but only in connection with other rights, establishing a higher standard of minority protection. 

The next level can be discerned in most commonly recognised right connected to education, which is the right to education in one’s minority language. Whereas the previous right merely prohibits the State to intrude in private sphere of the individual, the right to education in one’s minority language imposes positive duty on the State. It has to provide for education in the language of the national minority. The list of constitutions that provide this right is rather long and includes ten states.
 Some countries, such as Azerbaijan and Moldova, apparently guarantee this right to all citizens.
 The right to education in one’s minority language usually implies the duty of the State to finance such education, which usually takes place within the framework of the general educational establishments in the state, although an explicit acknowledgment of such duty in the constitution is rare (since none of the constitutions analysed includes such a right, this category is omitted in Table 8, below). Constitutional texts, however, generally refer to this right in the context of state-organised schooling. 

Some constitutions also provide possibility for national minorities or their members (persons belonging to national minorities) to establish educational institutions of and on their own. Since the right to establish private schools is recognised in large number of European constitutions, we focus here on the right to found private schools only when this right is granted to national minorities or to the members of such communities. Such a constitutional provision enables minorities or their members to set up their own educational institutions and thus enjoy considerable autonomy in both determining the content of the curriculum and deciding how best to carry it out. But on the other hand such arrangement can place a considerable burden to provide for the funding on national minorities and/or their members.
 

With that problem in mind it is possible to envisage – although few constitutions have done so – a further step in the protection of educational rights of national minority. The State may have an obligation to provide funding for such institutions. 

3.1.2. Minority rights concerning education in the constitutions of the focus group

3.1.2.1. General overview

Brief overview presented in the Table 8, below, shows generally satisfactory situation. Most constitutions focus on the right to education in minority language and on the way to achieve the best way to implement this right. The context of practically all constitutional provisions indicates that the education in minority language takes place within official educational system and is therefore financed by the State. A visible exception is the Bulgarian constitution, which includes no explicit protection of the minority rights concerning education. The only protection of the minority rights is provided by the constitutional provision, granting to all “[c]itizens, whose mother tongue is not Bulgarian” the right to study and use their own language, but only alongside the compulsory study of the Bulgarian language (Art. 36/2). 

It is worth pointing out that several constitutions reveal certain uneasiness about the right of the minority members to be educated in their own language. To a certain extent, the wish to encourage understanding of the majority culture and language is welcome and indeed necessary. Quite often, we discover that constitutions point out the duty of the minority members to learn the official language of the State. The most explicit is the provision of Article 36/1 of the Bulgarian constitution, which states that the study and use of the Bulgarian language is a right and obligation of every Bulgarian citizen. Paragraph 2 of the same Article spells out the duty even more unambiguously: “Citizens whose mother tongue is not Bulgarian shall have the right to study and use their own language alongside the compulsory study of the Bulgarian language.” Other constitutions convey similar sentiment, although more subtly. Article 12/2 of the Croatian Constitution states that in individual local units, another language and the Cyrillic or some other script may be introduced into official use along with the Croatian language and the Latin script under conditions specified by law. Constitutional Act on the Rights of National Minorities in the Republic of Croatia more specifically states that it is the right and obligation of students being educated in the language and script of national minorities to learn, beside their own language and script, the Croatian language and Latin script, according to the determined teaching plan and programme (Art. 11/5). A provision along similar lines can also be found in the Macedonian constitution (Art 48/4).

The Croatian and Serbian Constitution, as well as the Constitutional Framework for Provisional Self-Government in Kosovo recognise the right of the minority members (Croatia, Serbia) or of “communities and their members” (Kosovo) to establish private educational establishments, while the Constitutional Framework for Provisional Self-Government in Kosovo even allows for public funding  if “curricula shall respect the applicable law and shall reflect a spirit of tolerance among Communities and respect for human rights and the cultural traditions of all Communities” (Art. 4.4. j).

 Table 8:  Minority rights concerning the education in the constitutions of the focus group

	State
	Education

	
	Right to learn minority language
	Right to education in minority language 
	Right to establish educational establishments 
	The State finances minority educational establishments 
	Duty to learn official language

	Albania
	+  20/2
	+ 20/2
	
	
	

	Bulgaria
	○ 36/2 
	
	
	
	√ 36/1,2

	Croatia
	
	+ 7/1(2), 14 CA
	+ 17 CA
	
	√ 11/5

	Macedonia
	
	+ 48/4
	
	
	√ 48/4

	Romania
	+ 32/3
	+ 32/3
	
	
	

	Bosnia and Herzegovina
	
	
	
	
	

	Montenegro


	
	+ 68
	
	
	

	Kosovo


	
	+ 4.4.b, j
	+ 4.4. j
	+ 4.4.j
	

	Serbia


	
	+ 79
	+ 79, 80
	
	


Notes to the Table 8:

○ – The right is guaranteed to everyone, not only to minority members.

√ - A constitution includes certain provision.

CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.
3.1.2.2. More detailed provisions in Croatian Constitutional Act

More detailed provisions on minority rights regarding education are seldom to be found in constitutions, which is – given the highly abstract nature of such documents – not surprising. This makes rare exceptions, such as Croatian Constitutional Act on the Rights of National Minorities in the Republic of Croatia, which includes a very thoroughly elaborated system of minority rights, even more interesting.

Article 11 of the Constitutional Act on the Rights of National Minorities in the Republic of Croatia deals solely with the question of education in minority language. The overarching principle is stated in paragraph 1, which guarantees the right to education and schooling in the language and script the national minority is using to all members of national minorities.

The Constitutional Act focuses on substantive questions (what will be taught) as well as on organisational questions (how the guarantees are going to be put into practice). Education guaranteed by the Constitutional Act means that the teaching will be conducted in the language and script the members of the minority are using (Art. 11/2). The respect for the national minority tradition is reflected in the provision guaranteeing that the teaching plan and programme for minority members must contain in part the content of which is particular to a national minority (mother tongue, literature, history, geography and cultural creation of the national minority) beside those contents that are the same for all children included in pre-school, primary and secondary education (Art. 11/4 of the Constitutional Act).

More emphasis is placed on the organisational aspect of the minority members’ education. Minority-sensitive education is to take place in pre-school institutions, primary and secondary schools and other school institutions (Art. 11/2 of the Constitutional Act). Apparently the idiom “other school institutions” also covers higher education establishments.
  It s worth pointing out that whereas the members of minorities are entitled to establish institutions of pre-school education, primary and secondary schools in order to exercise education and schooling of their members, Article 11/8 of the Constitutional Act doesn’t extend the same right to higher education establishments. Constitutional Act ensures that the provisions on the education of national minority members will be operative even though the number of students would be smaller than those determined for school institutions with teaching in Croatian language and script (Art. 11/3). Similarly, the Constitutional Act provides that educational work in a schooling institution with teaching in the language and script of a national minority will be performed by qualified teachers. They should either be members of the national minority themselves, or, if they are not members of the national minority, be fully in command of the language and script of the national minority (Art 11/6 of the Constitutional Act). It is also the duty of the State to implement the programmes of education of educators, primary and secondary school teachers for performing of work of education and schooling for minority members in the part containing particularities of the national minority (mother tongue, literature, history, geography and cultural creativity of the national minority) (Art. 11/7 of the Constitutional Act). 

3.2. Linguistic minority rights 

3.2.1. Categories of rights

Linguistic rights are by far the most thoroughly elaborated categories of minority rights. At the same time, they are most commonly recognised minority rights in constitutions. In the constitutions of the European states, 23 out of 47 constitutions contain provisions on national or ethnic minorities. 18 of these constitutions guarantee linguistic rights, compared to 16 that guarantee cultural rights, 13 that contain provisions on rights concerning education, and 7 that contain provisions on religious rights and right to political participation.

Generally, the core right is the right to use minority language. Often, though, the constitutions prefer to speak of the right to preserve and develop linguistic identity. Only a handful of constitutions guarantee the right to use one’s own language, and quite often they frame this right as a general, rather than minority right.
 Although the sample is too small for final evaluation, three
 out of five countries that guarantee a general right to use one’s language (granted to all persons or all citizens, rather than minority members), provide for no further linguistic rights to minority members. Apparently, the constitutions see these two rights (the right to use one’s minority language and the right to preserve and develop linguistic identity) as mutually exclusive. Only three countries guarantee both rights at the same time: Russia, Serbia and Montenegro.
 

The right to use one’s minority language (or the right to preserve and develop linguistic identity) consists of several rights, which can be deduced from that core right. The first group of rights, we have chosen to treat as a separate category, is the right to receive and disseminate information in one’s minority language. This right is not particularly common in the constitutions of European states, although we can find in the Framework Convention for the Protection of National Minority (Art. 9/1). Only Czech, Slovak and Serbian constitutions mention this right explicitly. Again, the Serbia, Montenegro and Kosovo diverge from the common pattern, since all of constitutional texts include this right. All three texts were adopted after the Framework Convention came into force, which might have played a role.

The next category of linguistic rights is the right of persons that belong to a certain national minority to create, to use media or to have access to media. The scope of the right varies from constitution to constitution. The Framework Convention developed a cluster of rights connected to the media. Persons belonging to a national minority should not be discriminated against in their access to the media (Art. 9/1). Furthermore, there should be no discrimination in licensing of radio and television broadcasting, or cinema enterprises, founded by members of national minorities (Art. 9/2). The Parties have furthermore undertaken the obligation not to hinder the creation and the use of printed media by persons belonging to national minorities (Art. 9/3). They should ensure, as far as possible, that persons belonging to national minorities are granted the possibility of creating and using their own media (Art. 9/3). The Parties to the Convention have also undertaken to adopt adequate measures in order to facilitate access to the media for persons belonging to national minorities and in order to promote tolerance and permit cultural pluralism (Art. 9/4). The European Charter for Regional or Minority Languages of 1993 also specifies what obligations the minority rights connected to media might imply for the State. Article 11 of the said Charter lists various obligations of endeavour, such as:

· to ensure, encourage or facilitate the creation of radio stations and television channels in the regional or minority languages, to make adequate provision so that broadcasters offer television or radio programmes in the regional or minority languages (par. 1/a, b, c), 

· to encourage or facilitate the production and distribution of audio and audiovisual works in the regional or minority languages (par. 1/d), 

· to encourage or facilitate the creation or maintenance of at least one newspaper in the regional or minority languages, or to encourage and/or facilitate the publication of newspaper articles in the regional or minority languages on a regular basis (par 1/e),

· to cover the additional costs of those media which use regional or minority languages, wherever the law provides for financial assistance in general for the media (par. 1/f) or to apply existing measures for financial assistance also to audiovisual productions in the regional or minority languages,

· to support the training of journalists and other staff for media using regional or minority languages (par 1/g),

· to guarantee freedom of direct reception of radio and television broadcasts from neighbouring countries in a language used in identical or similar form to a regional or minority language, and not to oppose the retransmission of radio and television broadcasts from neighbouring countries in such a language (par. 2),

· to ensure that no restrictions will be placed on the freedom of expression and free circulation of information in the written press in a language used in identical or similar form to a regional or minority language (par. 2),

· to ensure that the interests of the users of regional or minority languages are represented or taken into account within such bodies as may be established in accordance with the law with responsibility for guaranteeing the freedom and pluralism of the media (par. 3).

The few constitutions, that even mention some minority rights connected to media, focus on two categories of rights: the right to establish different media (Slovenia and Serbia) and the right to access to media (Croatia, Kosovo).
The right to use one’s language is also displayed in a variety of official or semi-official situations. The right to use one’s language might be construed as a right, which can only exist in private and public life of an individual, but places no obligation on the State, apart from non-interference with minority members’ use of their language. In order to prevent such interpretation, constitutions acknowledge three categories of rights, which place a duty to respect minority language on public authorities. These categories are:
· the right of national minority members to use their names in their language, 

· the right to have the topographical names displayed (also) in minority language, and 

· the right to use their mother tongue in the proceedings before the state authorities, which can be further divided into two typical situations. Some constitutions recognise the right to use one’s language before courts and provisions guaranteeing such right before any state authority.

All of the categories place positive duty on public authorities to recognise the use of minority language by the members of the national minority. 

Furthermore, some of the constitutions even accord minority languages the status of the official language in (at least) some areas of the country. This is another way to recognise that the members of the minority can use their own language in official proceedings before state authorities. Usually, such provisions declare that the minority language is “in official use”,
 and restrict this to certain parts of the country.  

Finally, we have included the right to education in the minority language in the category of linguistic rights as well. This category is further analysed in Section 3.1., above.

3.2.2. Linguistic minority rights in the constitutions of the focus group countries
The analysis of the constitutional provisions concerning linguistic rights reflects special attention given to linguistic rights of (national) minorities in European constitutions in general. Almost all constitutions – the exception is Bulgaria – provide some sort of protection of minorities’ linguistic rights. The majority of the constitutions also include more than one provision on linguistic rights, and five out of nine constitutions that we have analysed more closely (the focus group countries), include provisions granting minority languages official status in at least a part of State territory. 

Closer examination of the constitutional provisions reveals several interesting points. The constitutions include more negative rights, i.e. rights that demand the State to refrain from some activity or interference with minority members. The analysis has revealed that the majority of the provisions on linguistic rights demand relatively little activity from the State. Provisions on the right to use one’s language, to preserve and develop linguistic identity, to receive and disseminate information in minority language, and the right to found media establishments are much more common than rights demanding any activity from the State. Constitutional provisions on the right to use personal name in minority language (which implies the duty of the State to officially recognise such personal names), the right to use topographical names, and the right to grant access to state media, are, on the other hand, few and far between. Only a handful of constitutions grant such rights. Among the constitutions that do, we can discern a pattern: they are recent constitutional texts of the former Yugoslav republics and regions, namely the Croatian Constitutional Act, Kosovo’s Constitutional Framework and Serbia’s latest constitution. The only important exception is a cluster of rights concerning rights to education in minority language, which is conducted within the state-run educational system.
 

Furthermore, countries seem reluctant to give linguistic rights to minorities, if this can be avoided. Constitutions of five out of nine countries in the focus group include provisions enabling other languages to be in official use.
 While minority languages are apparently to be used in official proceedings, constitutions hesitate to ensure that as a fully-fledged right. Only the constitutions of Montenegro and Serbia grant a general right to the members of national minorities to use their language in the proceedings before the state authorities (Art. 72 and 79, respectively). The constitutions of Romania and Serbia, on the other hand, acknowledge the right of the national minority members to use their language in the court proceedings (Art. 128/2 and 79, respectively). Some constitutions grant a general right to use one’s language or a language one can understand before the court (e.g. Art. 31 (c) of the Romanian constitution).

We have already pointed out the fact that the constitutions rarely grant the right to use one’s minority language and the right to preserve and develop linguistic identity at the same time. Only two countries guarantee both rights, and Russia, as we have already mentioned, considers the right to use one’s language a universal right, not a specific minority right.  This pattern changes when we take into consideration the focus group, especially the countries that formed the Federal Republic of Yugoslavia: Serbia’s, Montenegro’s and Kosovo’s constitutional texts guarantee both rights to the members of national minorities simultaneously. 

A particular care for minority languages can be found in the Constitutional Framework for Provisional Self-Government. Section 9.1.49 declares that the meetings of the Assembly and its Committees will be conducted in both the Albanian and Serbian languages. All official documents of the Assembly shall be printed in both the Albanian and Serbian languages. The Assembly shall endeavour to make official documents which concern a specific community available in the language of that community (Sec. 9.1.49). Assembly members from communities other than the Kosovo Albanian and Kosovo Serb communities shall be permitted to address the Assembly or its committees in their own language and to submit documents for consideration by the Assembly in their own language (Sec. 9.1.50). In a unique provision, the Constitutional Framework also stipulates, that all promulgated laws shall be published in the Albanian, Bosniak, English, Serbian and Turkish languages (Sec. 9.1.51). A similar arrangement is instituted in the proceedings of the executive branch of the government. Section 9.3.17 of the Constitutional Framework states, that the meetings of the Government and its bodies shall be conducted in both the Albanian and Serbian languages. All official documents of the Government shall be printed in both languages (Sec. 9.3.17). Members of the Government from communities other than the Kosovo Albanian and Kosovo Serb communities shall be permitted to use their own language (Sec. 9.3.18).


Table 9: Linguistic minority rights in the constitutions of the focus group

	State
	Linguistic rights
	Official language

	
	General right(s)
	Specific rights
	

	
	Right to use one’s own language
	Right to preserve and develop linguistic identity
	Right to receive and disseminate information

in minority language
	with regards to media
	to use personal names in minority language
	Topographical names in minority language
	Official proceedings
	Education
	

	
	
	
	
	to found
	access to
	
	
	general
	before courts
	
	

	Albania
	
	+ 20/2
	
	
	
	
	
	
	○ 31/c
	+ 20/2
	

	Bosnia and Herzegovina
	
	
	
	
	
	
	
	
	
	
	

	Bulgaria
	○ 36/2
	
	
	
	
	
	
	
	
	
	

	Croatia
	+ 15/2, 7 CA
	
	7/1(6) CA
	
	7/1(6) CA
	+ 9 CA
	+ 13 CA
	
	
	+ 11 CA
	√ 12, 7 CA

	Kosovo
	+ 4.4. a
	+ 4.1., 4.4.a
	+ 4.4.c, i
	
	4.4.o
	
	
	√ 9.1.49-51, 9.3.17-18
	
	+ 4.4.b,j
	√ 4.4.a

	Macedonia
	
	+ 48/2
	
	
	
	
	
	
	
	+ 48/4
	√ 7

	Montenegro
	+ 68
	+67
	+ 68
	
	
	
	
	+ 72
	
	
	√ 9

	Romania
	
	
	
	
	
	
	
	
	+ 128/2
	+ 32/3
	

	Serbia
	+ 79
	+ 79
	+ 79
	+79
	
	+ 79
	+ 79
	+ 79
	+ 79, 199
	+ 79
	√ 79, 10/2


Notes to the Table 9:

○ – A right is guaranteed to everyone, not only to minority members.

√ - The constitution includes certain provision.

CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.
3.3. Minority rights concerning culture

3.3.1. Categories of rights

Cultural rights are closely intertwined with one’s identity. Constitutions therefore quite often grant a general right to express, preserve and develop one’s national or ethnic identity. We can find such a right in a number of European constitutions. The constitutions most often use the term identity, but some refer to nationality
 or national attributes
 of the minority. The constitutional texts opt for different formulations of this right. Thus, we can find terms “express”, “preserve”, “foster” or “develop” one’s national or ethnic identity in European constitutions with almost the same frequency. It appears that the constitutions do not envisage different content of these rights, irrespective of diverse formulations. In all instances where the constitution guarantees such a general right to members of national minorities it also includes at least some of the minority cultural rights.
 

We have divided cultural rights in the narrow sense into three categories. The first one is the most general right to express, develop, preserve cultural identity. The emphasis is on the cultural identity. We have tried to establish which constitutions refer to cultural identity and not to national or ethnic identity. The analysis showed that a considerable number of European constitutions in fact include such a provision. 14 constitutions have conceived this right as a minority right, whereas 4 constitutions grant this right to all its citizens.
  

The next category of cultural rights is the right to establish cultural organisations. Practically all of the European constitutions include a provision guaranteeing the right to freedom of association,
 which applies also to the members of minorities who are citizens of a particular State. The right granted to minorities to establish cultural organisations thus provides an additional protection of minority members’ interests. It is therefore not surprising that only a handful of European countries have included such a provision in their constitutions.
 Some of the European constitutions have conceived this right as a collective right. Constitutions of Poland and Slovakia grant the right to establish cultural organisations to national minorities only, probably because the general provision on freedom to association guarantees this right to individual members of national minorities quite adequately.

A small number of constitutions contain provisions granting the right to cultural autonomy. This right is usually conceived as a collective right,
 although the Croatian Constitutional Act tries to model this right as an individual right. Constitutions normally envisage cultural autonomy as the ability of the national minority to manage its own cultural affairs in a limited form of self-government.
 

Finally, we have included as a separate category the indication, if a certain constitution includes provisions, which impose on the State the duty to support (financially or otherwise) or create conditions for the preservation of national minority’s culture. Quite often, the constitutions contain vague formulations instead of clear definitions of what the State’s duties are.
  

3.3.2. Cultural minority rights in the constitutions of the focus group

Table 9 shows the heightened awareness of the importance the cultural rights have for the minority protection. Whereas a significant number of other European countries doesn’t even include cultural rights among minority rights mentioned in their constitution, seven out of the nine countries of the focus group recognise cultural rights as an important component of the minority protection. A prominent exception is again Bulgaria, which recognises the right to develop one’s own culture “in accordance with his ethnic self-identification” (Art. 54/1) to everyone. 

The analysis of other categories also shows some interesting characteristics. While only Poland and Slovakia recognise the right to establish cultural organisation as a separate right existing in addition to the general freedom of association, five countries in our focus group recognise such a right.
 Closer examination shows a small flaw in this otherwise encouraging result. Poland and Slovakia framed the respective provisions of their constitution so as to establish a collective right in addition to the individual right granted to members of national minorities by constitutional provisions applying to every citizen. The majority of the focus group countries opted for individual-right formulation, the only exception being the Constitutional Framework for Provisional Self-Government in Kosovo, which defines this and other minority rights as belonging to “communities and their members” (Sec. 4.4.). In effect, such provisions turn out to be an unnecessary duplication of a general freedom of association, granted especially to national minority members. 

Although provisions on cultural autonomy are scarce in the constitutional texts, the Croatian Constitutional Act explicitly grants cultural autonomy: “cultural autonomy by means of keeping, developing and expressing their own culture, and preserving and protecting their cultural material heritage and tradition” (Art. 7(1) of the Constitutional Act). A somewhat enigmatic provision could be found in the newly adopted Serbian constitution stating that “collective rights enable the members of the national minorities to participate directly or through their representatives in decision-making or decide for themselves on certain questions, connected to culture, education, information and official use of the language and script, according to the law” (Art 75/2 of the Constitution, emphases added). Since the constitution has been adopted not long ago, it is difficult to foretell how this provision will be implemented. As it enables the existence of cultural autonomy, it has been taken into consideration in our analysis. 

Finally, only two constitutions place an obligation on the State to promote or create conditions for preservation of minority culture. Admittedly, the result could be better, but on the other hand, in contrast to other constitutions, the Croatian constitutional Act and Montenegrin constitution contain provisions, placing a very explicit obligation on the State to provide material assistance in order to enable the protection of minority culture.

Table 10: Cultural minority rights in the constitutions of the focus group

	State 
	Right to express,  preserve, develop national or ethnic identity
	Cultural rights


	The State promotes or has obligation to create conditions for preservation of minority culture



	
	
	to express, develop, preserve cultural identity


	to establish cultural organisations


	to cultural autonomy


	

	Albania
	+ 20/2
	+ 20/2
	
	
	

	Bosnia and Herzegovina
	
	
	
	
	

	Bulgaria
	
	○ 54/1
	
	
	

	Croatia
	+ 15/4
	
	+ 7/7 CA, 15/1 CA
	+ 7/4 CA
	√ 15/2 CA

	Kosovo
	+ 4.1.
	+ 4.1.
	+ 4.4.g
	
	

	Macedonia
	+ 48/1, 2
	+ 48/1,2
	+ 48/3
	
	

	Montenegro
	+ 34, 67
	+ 67
	+ 70
	
	√ 70

	Romania
	+ 6/1
	+ 6/1
	
	
	

	Serbia
	+ 79
	+ 79
	+ 80/1
	+ 75/2
	


Notes to the Table 10:

○ - Right is guaranteed to everyone, not only to minority members.

√ - constitution includes certain provision.

CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.
3.4. Minority rights concerning religion

3.4.1. Categories of rights

Very few constitutions contain provisions on religious rights of national minorities. The only explicit provision found in more than a couple constitutions is the right of minorities to express foster and develop religious identity. Apart from constitutional texts of our focus group this right is recognised only in Ukraine’s constitution.
 Similar provision – different only insofar as it applies to all citizens – can be found in the constitution of Moldavia (Art. 10/2) and in Austrian constitutional law.
 This rather reserved attitude towards religious minority rights can be explained by two factors. First, all of the European constitutions guarantee freedom of though, conscience and religious belief. These rights are guaranteed to every individual. Constitutions are apparently reluctant to provide additional assurances for members of national minorities. Second, a substantial majority of the constitutions contain provisions on the separation of church and State thus making it difficult for State to guarantee religious rights of minority members. Only four European constitutions establish state religion (sometimes moderately defined as “national church”
). Table 10 includes the analysis of both categories: freedom of religion and separation of church and State. We have also added a further category – freedom of religious education, which guarantees freedom from State interference with education conducted by a religious community. 
Religious minority rights can be furthered if religious communities enjoy autonomy, which protects them from State interference. We have therefore also analysed constitutional provisions on the autonomy of religious communities. The analysis has shown three important subcategories: general provisions, guaranteeing autonomy, and more specific provisions on different aspects of autonomy – provisions on the right to perform religious rituals and the right of religious communities to establish schools.  

3.4.2. Religious minority rights in the constitutions of the focus group

The most striking feature linking the majority of the focus group countries is almost unanimous recognition of the right to express, foster and develop religious identity. Outside the focus group this right is recognised as a minority right in only one other European constitution and as a general right in two others. In the focus group countries we find constitutional provision granting to the minority members the right to express, foster and develop religious identity in five out of eight countries. 

Not surprisingly, all of the constitutional texts analysed guarantee freedom of religion and proclaim no single religion to be official or state religion. In some cases, preference to certain religions can nevertheless be detected. Bulgaria’s constitution contains observation that the Eastern Orthodox Christianity is considered to be the traditional religion in the Republic of Bulgaria (Art. 13/3), and the Montenegrin constitution explicitly states that the Orthodox Church, Islamic religious community, the Roman Catholic Church and other faiths shall be separate from the state (Art. 11) thus symbolically setting the three religions apart from others, numerically inferior religions. 

While only Albania's constitution grants the right to religious education to its citizens, the Croatian, Macedonian and Serbian constitutions grant religious communities the right to establish schools, where religious teaching is accessible. As much as five constitutions of the focus group also give to religious communities some further rights in order to guarantee their autonomy. Majority of the constitutions contain provisions granting religious communities autonomy in a general way, while some constitutions go further and guarantee certain aspects of autonomy, such as the right to perform their rituals and establish religious schools.

Table 11: Religious minority rights in the constitutions of the focus group

	State 
	Right to express, foster and develop religious identity
	Freedom of religion


	Freedom of religious education
	Separation of church and State
	Rights of religious communities

	
	
	
	
	
	Autonomy
	Right to perform religious rituals
	Right to establish schools

	Albania
	+ 20/2
	○ 24
	○ 24/2
	√ 10/1
	√ 10/4,6
	
	

	Bosnia and Herzegovina
	
	
	
	
	
	
	

	Bulgaria
	
	○ 13/2, 37
	
	√ 13/2 
	
	
	

	Croatia
	
	+ 16/4 CA; 7 (5) CA
	
	√ 41/1
	
	√ 41/2
	√ 41/2

	Kosovo
	
	
	
	
	√ 4.4. l, n
	
	

	Macedonia
	+ 48/1,2
	○ 19
	
	
	
	√ 19/2
	

	Montenegro
	+ 67
	○ 11
	
	√ 11
	√ 11
	√ 11
	

	Romania
	+ 6/1
	○ 29
	○ 29/6, 32/7
	
	√ 29/3,5
	
	

	Serbia
	+ 79
	○ 43/1
	
	√ 11/1,2,3; 44/1
	√ 44/2
	√ 44/2
	√ 44/2


Notes to the Table 11:

○ - Right is guaranteed to everyone, not only to minority members.

√ - constitution includes certain provision.

CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.
3.5. Minority rights concerning political participation

3.5.1. Categories of rights

The provisions on political participation of minorities are very idiosyncratic. The constitutional arrangements differ considerably from constitution to constitution. It is therefore not surprising to find a particular solution in only one constitution. 

To establish a broader context, we have included some classical political rights, such as the right to association and right to participate in the administration of public affairs in our analysis. Since all these rights are universally acknowledged to all citizens, they apply to minority members as well. They have the right to form political parties and other organisations and take part in the political life of a particular country. Constitutions generally place few restrictions on the right to association, the only exception being the prohibition of political parties inciting and supporting racial, religious, regional or ethnic hatred, or wishing to attain its goals by violent means, and quite often secret associations.
 An additional restriction is laid down by the Bulgarian constitution, which prohibits the establishment of political parties on ethnic, racial, or religious lines (Art. 11/4). 

Some constitutions grant national minorities and its members the right to form various organisations. This right emanates from the right to association and protects certain minority interests. Some constitutions limit the right of minorities or minority members to establish only organisations of particular nature.
 Others contain no such limitation and arguably allow for establishment of political organisations as well. Few constitutions establish the right to participation in the administration of public affairs as a special right, granted explicitly to minorities. Apart from two countries in our focus group, only the Hungarian constitution includes such a provision.

Other relevant constitutional provisions do not establish minority rights as such, but rather provide for an institutional set-up or impose some duties on the State, which promote some minority interest in political field. We have included three most common types of constitutional provisions: provisions demanding that the State ensures representation of minorities in civil service, provisions providing for allocation of seats to minorities in representative organs/bodies and, finally, provisions establishing some other sort of governmental body where minorities are represented and that takes part in political decision-making.

3.5.2. Political minority rights in the constitutions of the focus group

All of the focus group countries guarantee the right to association, and some even a separate right to establish political parties.
 Less common are provisions establishing the right to participate in the administration of public affairs. Some constitutions even limit explicit recognition of this right to the level of local government. All constitutions guarantee this right at list indirectly (by granting universal suffrage, for example).

The majority of constitutions grant minorities or minority members the right to establish organisations, although some constitutions limit this right to organisations of particular nature. Macedonian constitution mentions only “institutions for culture and art” (Art. 48/3) and Montenegrin constitution “educational, cultural and religious associations” (Art. 70). Only two constitutions contain explicit provisions on the right of minority members to participate in the administration of public affairs.
 This has to be, however, balanced against the presence of a general right to political participation, in the constitutions. A telling example of a problem can be found in Article 77/1 of the Serbian constitution, which states, that the national minority members have, under same conditions as other citizens, the right to participate in the administration of public affairs and have access to public offices.

Whereas constitutions are reserved in granting special minority rights, a slightly more encouraging situation can be encountered when we analyse the institutional aspects of the constitutions. Four countries have given assurances on the constitutional level to strive for minority representation in civil service. Serbia’s constitution explicitly mentions state bodies, autonomous provinces, and in local government (Art. 77/2), while the Montenegrin constitution in even more unequivocal terms states that the members of the national and ethnic groups will be guaranteed the right to a proportional representation in the public services, state authorities and in local self-government (Art. 73). The Constitutional Framework for Provisional Self-Government in Kosovo in a similar vein stipulates that the provisional institutions in Kosovo will ensure fair representation of communities in employment in public bodies at all levels (Sec. 4.5.). The commitment to representation of all ethnic groups in the government is also reflected in the provision of the Constitutional Framework stipulating that the membership of the judiciary shall reflect the diversity of the people of Kosovo (Sec. 9.4.7.). A similar provision, ensuring minority representation in the judiciary can also be found in the Croatian constitutional law. Article 7 of the Constitutional Act on the Rights of National Minorities in the Republic of Croatia ensures representation of the national minority in judicial bodies (Art. 7(8) of the Constitutional Act). 

A surprisingly high number of constitutional texts guarantee some sort of minority representation in elected bodies. Four constitutions ensure minority participation in political decision-making process. All of them set up some sort of mechanism to ensure representation of national minorities in the national parliament. The Croatian Constitutional Act also provides for representation on the local level. Typically, a certain number of seats is automatically allocated to minorities (Croatia, Kosovo). We can find similar provisions in some other constitutions.
 Other constitutions opt for different mechanisms: Romanian constitution, for example, conditions minority representation in the parliament on a failure of the representative minority organisation to obtain a mandate directly (Art. 62/2). Each minority can be represented by a single organisation, which is then allocated one seat in the parliament. The Serbian constitution only stipulates that equality and representation of both sexes and national minorities in the National Assembly is guaranteed (Art. 100/2). 

The Macedonian and Montenegrin constitutions establish consultative bodies with representatives of national minorities in order to ensure national minorities’ involvement into political decision-making process. The Macedonian Council for Inter-Ethnic Relations is elected by the Assembly. The Council consists of the President of the Assembly and two members each form the ranks of the Macedonians, Albanians, Turks, Vlachs and Romanies, as well as two members from the ranks of other nationalities in Macedonia (Art. 78/1). The council has no decision-making competence. It considers issues of inter-ethnic relations in the Republic and makes appraisals and proposals for their solution (Art. 78/2). The Assembly is then obliged to take them into consideration and adopt decisions regarding them. The Montenegrin Council for Protection of Rights of National and Ethnic Groups is a consultative body and is headed by the President of the Republic (Art. 76) 

Somewhat stronger is the position of the Committee on Rights and Interests of Communities, established by the Constitutional Framework for Provisional Self-Government. The Committee is composed of two members from each of Kosovo’s Communities elected to the Assembly, while the communities represented by only one member in the Assembly are represented by this member in the Committee (Sec. 9.1.12.). The Committee can make recommendations on any law laid before the Assembly on the request of the Presidency of the Assembly within two weeks from such request (Sec. 9.1.13, 9.1.14). On its own initiative, the Committee may propose laws and other measures within the responsibilities of the Assembly as it deems appropriate to address the concerns of Communities (Sec. 9.1.15.). Furthermore, the Committee may issue advisory opinions on the request by the Presidency of the Assembly, a Main or Functional Committee or a group composed of ten or more members of the Assembly (Sec. 9.1.17.).

Delicate situation in the inter-ethnic relations in Kosovo warranted representation of minorities not only in the representative institutions, but also in the executive branch of the government. The government has to include at least two ministers from Communities other than the Community having a majority representation in the Assembly (Sec. 9.3.5.). At least one of these ministers has to come from the Kosovo Serb Community and one from another Community. If the government consists of more than twelve Ministers, a third Minister shall be from a non-majority Community (Sec. 9.3.5.).
The selection of these ministers and their responsibilities shall be determined after consultation with parties, coalitions or groups representing non-majority Communities (Sec. 9.3.5.).

Table 12: Political minority rights

	State 
	General political rights
	Minority rights
	Representation of minorities in civil service
	Allocation of seats to minorities in representative organs 
	Establishment of special institutions for minority protection

	
	Right to association
	Right to participate in the administration of public affairs
	Right to establish  associations
	Right to participation in the administration of public affairs
	
	
	

	Albania
	+ 9/1, 46/1
	
	+ 20/1
	
	
	
	

	Bosnia and Herzegovina
	
	
	
	
	
	
	

	Bulgaria
	+ 44/1
	+ 136/1
	NB: 11/4
	
	
	
	

	Croatia
	+ 6/1, 43/1
	+ 44
	+ 7(7) CA
	+ 7(8) CA
	√  7(8) CA, 7(9) CA  (judicial bodies)
	√ 7(8, 9) CA, 19 CA, 20 CA, 21 CA
	

	Kosovo
	+ 4.4.g
	
	
	
	√ 4.5., 9.4.7. (judicial bodies)
	√ 9.1.3. b, 9.1.7. d, e
	√ 9.1.12-17

	Macedonia
	+ 16/2, 20/1,2
	+ 115/1 (local government)
	+ 48/3
	
	
	
	√ 78

	Montenegro
	+ 40
	+ 66 (local government)
	+ 70
	
	√ 73
	
	√ 76

	Romania
	+ 40/1
	
	
	
	
	√ 62/2
	

	Serbia
	+ 5/2, 55/1
	+ 53
	+ 75/3
	+ 77/1
	√ 77/2
	√ 100/2
	


Notes to the Table 12:

○ - Right is guaranteed to everyone, not only to minority members.

√ - constitution includes certain provision.

CA - Constitutional Act on the Rights of National Minorities in the Republic of Croatia.
4. Constitutional provisions prohibiting the incitement of national intolerance or hatred

4.1. General introduction

As much as minority rights are important for well-being of minorities and minority members (persons belonging to minorities), it is also important for constitutions to take a clear stand on the question of national intolerance. Although every European legal system protects individuals (citizens or non-citizens) against any kind of (physical of mental) abuse, whatever its causes, it is of great symbolic value to explicitly prohibit any intolerance on the ethnic ground. The inter-ethnic climate can be influenced to great extent by constitutional provisions, prohibiting national intolerance or even hatred. 
In European constitutional law, national intolerance or hatred is prohibited mainly by virtue of two kinds of constitutional provisions. A constitution can introduce a general prohibition of incitement of national intolerance or hatred or a more focused prohibition of organizations, mostly political parties, promoting incitement of national intolerance or hatred. General prohibition of incitement of national intolerance or hatred is more common, as we can find it in seven European constitutions.
 Usually, the constitutional prohibition extends to racial and religious intolerance or hatred and is sometimes explicitly mentioned as a limitation on the freedom of speech.
 Much more rare are provisions,
 that prohibit political parties, whose programmes or activities sanction racial or national hatred (Art. 13 of the Polish Constitution) or whose programme goals or actions aim at the incitement of inter-ethnic, racial, or religious enmity, and the encroachments on human rights and freedoms and the health of the population (Art. 37/1 of the Ukrainian Constitution). 

4.2. Constitutional provisions prohibiting the incitement of national intolerance or hatred in the focus groups countries

The analysis of the constitutions of the focus group shows some attention being paid to this aspect of assuring a proper environment for the flourishing of multiethnic society. A general prohibition of incitement of national intolerance or hatred is present in most of the former Yugoslav republics, which have gained independence (Croatia, Serbia, and Montenegro), perhaps in respond to the underlying causes of the recent conflicts. Romania is an unexpected addition to this group, embedding provision prohibiting the incitement of national, racial, class or religious hatred in a clause on free speech, alongside prohibitions of “[…] defamation of the country and the nation […] “ (Art. 30/7).

No particular pattern can be discerned with regards to the constitutional prohibitions of political parties and other organisations promoting incitement of national intolerance or hatred. All of the constitutions that include such provisions (constitutions of Albania, Bulgaria, Macedonia and Serbia) prohibit political parties with such aims, as well as all other organizations pursuing the same goals.  

Table 13: Constitutional provisions prohibiting the incitement of national intolerance or hatred
	State 
	Prohibition of incitement of national intolerance or hatred
	Prohibition of organisations promoting incitement of national intolerance or hatred

	
	
	Political parties
	Other organisations

	Albania
	
	√ 9/2
	√ 9/2

	Bosnia and Herzegovina
	
	
	

	Bulgaria
	
	√ 44/2
	√ 44/2

	Croatia
	√ 39
	
	

	Kosovo
	
	
	

	Macedonia
	
	√ 20/3 
	√ 20/3

	Montenegro
	√ 43
	
	

	Romania
	√ 30/7
	
	

	Serbia
	√ 49, 50/3
	√ 5/3
	√ 55/3


Notes to the Table 13:

√ - constitution includes certain provision.
V. CONCLUSION

This analysis of the constitutional recognition and regulation of diversity focusing on the recognition of national minorities and the protection of national minorities in the countries of South-Eastern Europe (Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Montenegro, Kosovo, Romania and Serbia) and in a broader European context showed some interesting characteristics, communalities, similarities and differences and indicated the standards for the protection of persons belonging to national minorities and/or national minorities (as collective entities). Consequently, it offers a useful, but partial framework for the analysis of the protection and actual situation of national minorities in the region and in Europe. Namely, the framework is partial because the analysis focuses only on the constitutional regulation and does not include the analysis of relevant national legislations (laws/statutes that regulate the protection and special rights of national minorities/persons belonging to minorities, but also all other laws that include provisions relevant for the position and protection of national minorities and their members), judicial practice and other relevant practices of state/public administration established in respective countries and the actual situations of national minorities and their members.

However, knowing to which ethnic diversity is recognised and protected on the constitutional level is very important information and useful basis, not only for scholars studying the region and protection of national minorities there, but also for national minorities and their members. The findings could be important also for studying the dynamics of ethnic relations and diversity, especially from the perspective of diversity, crisis and conflict management. In this context it is helpful that references are made to other European constitutions and relevant provisions there. 

The analysis shows that countries in the region that adopted or substantially recently tried to follow the existing international standards – including those spelled out by recent international instruments (such as the Framework Convention and the linguistic charter of the Council of Europe), but also demands and suggestions of the international community. This confirmed general perception that countries of South Eastern Europe, also upon the pressure of the international community followed the highest existing international standards in their constitutions and legislation, which shall provide – at least – adequate formal basis for the protection and improvement of the situation of minorities.

Of course, we are aware of a gap that exists in every society between the constitutional and legal regulation and framework and the actual situation, which – as certain signs indicate – is substantial in the region. The lack of the necessary political will and adequate capacities (human, social, economic, technological) within societies as a whole and within minority communities, existing economic and social situation, frequently determined by economic and social crisis and bleak future perspectives of people, inadequate policies and measures, etc. are only a few factors that contribute to such a situation and should be taken into consideration when activities, measures, strategies and policies are designed and implemented to improve the situation and protection of national minorities and their members in the region and in its individual countries.
� See, e.g., Aleš Novak and Mitja Žagar, “La protección de las minorías nacionales en la Europa Central y del este a través del derecho costitucional e internacional,” Special issue: Derechos y libertades en las nuevas democracias de la Europa del Este, 8/9, Humana jura (1998/1999),19-68; Mitja Žagar, "Constitutions in Multi-Ethnic Reality" 29-30, Gradiva in razprave / Treatises and Documents (1994/1995), 143-164, at 153-154.


� The constitution begins with: “We, Johann II, sovereign Reigning Prince of Liechtenstein, Duke of Troppau, Count of Rietberg, etc. etc. etc. by the Grace of God, make known herewith that the Constitution of 26 September 1862 has been amended by Us with the assent of Our Parliament as follows…”.  


� Mitja Žagar, "Constitutions in Multi-Ethnic Reality," 29-30, Gradiva in razprave / Treatises and Documents (1994/1995), 143-164, at 144-147, 155-157.


� The UNMIK Regulation No. 2001/9 on a Constitutional Framework for Provisional Self-Government in Kosovo will, for purposes of this research, be treated as a (interim and de facto) constitution of Kosovo.


� Such provisions are (consciously) misquoting the text of the Article 1 of both 1966 Covenants, which provide that the right of self-determination to all peoples. 


� Italics added by authors.


� Italics added by the authors.


� Emphasis added by the authors.


� That is, in French, Greek, Irish, Luxemburg, Polish and Slovenian constitutions (see Table 3, below)


� This overview is based on: Antonio Cassese, International Law, 2nd ed. (Oxford University Press, 2005), 213-217. 


� The similarity is even greater when we look at treaties that are not self-executing.


� The only exception is, to some extent, the Dutch constitution (cf. Art. 91/3 and 94).  


� The list includes: 


- the Charter of the United Nations,


- the Universal Declaration on Human Rights, the International Covenant on Civil and Political Rights, the


International Covenant on Economic, Social and Cultural Rights,


- the Final Act of the Organisation for Security and Cooperation in Europe (OSCE), the Charter of Paris


for a New Europe and other documents of the OSCE concerning human rights, in particular the Document


of the Copenhagen Meeting on the Human Dimension and the Document of the Moscow Meeting of the


OSCE on the Human Dimension,


- the European Convention for the Protection of Human Rights and Fundamental Freedoms and its


Protocols,


- the International Covenant on the Elimination of Racial Discrimination, the Convention for the


Prevention and Punishment of the Crime of Genocide, the Convention on the Rights of the Child,


- Declaration on Elimination of all Sorts of Intolerance and Discrimination on the Grounds of religion and


Persuasion,


- Convention on fight against discrimination in the area of education


- UN Declaration on rights of persons members of national or ethnic, religious and linguistic minorities,


- the Framework Convention of the Council of Europe for the Protection of National Minorities of the


Council of Europe,


- The Europe Charter on regional and minority languages,


- The Europe Charter on local (regional) self-government


- Instruments of the Central-European Initiative for minority right protection


- The Lund recommendation on effective participation of national minorities in public life.


� See previous section, above.


� The list includes:


The Universal Declaration on Human Rights;


The European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols;


The International Covenant on Civil and Political Rights and the Protocols thereto;


The Convention on the Elimination of All Forms of Racial Discrimination;


The Convention on the Elimination of All Forms of Discrimination Against Women;


The Convention on the Rights of the Child;


The European Charter for Regional or Minority Languages; and


The Council of Europe’s Framework Convention for the Protection of National Minorities.


� E.g. Art. 55 of French constitution, Art. 11 of the Slovak constitution, Art. 10 of the Czech constitution, Art. 91/1 of the Dutch constitution, Art. 94/1 of the Spanish constitution. 


� E.g. Art. 28/1 of the Greek constitution. 


� E.g. Art. 9/1 of Austrian constitution, Art. 7/1 of Hungarian constitution, Art. 15/4 of Russian constitution.


� Antonio Cassese, International Law, 2nd ed. (Oxford University Press, Oxford, 2005), 220.


� Cf. Antonio Cassese, International Law (2nd ed.), Oxford University Press, 2005, p. 222.


� E.g. Romanian constitution (Art. 20/2), Czech constitution (Art. 82/2) and Slovak constitution (Art. 11).


� Art. 20/2 of the Romanian constitution and Art. 11 of the Slovak constitution.


� Art. 90/5 of the Turkish constitution reads: »International agreements duly put into effect bear the force of law.” Art. 5/2 of the 10th Chapter of the Swedish constitution reads: “Where it has been laid down in law that an international treaty shall have the force of Swedish law, the Parliament may prescribe by a decision taken in the order laid down in Paragraph (1) that any future amendment to the treaty, which is binding upon the Realm, shall apply also within the Realm.” It would appear from that provision that the Parliament cannot accord to international treaty rank higher that that of a law.  


� Eric J. Hobsbawm, Nations and Nationalism since 1789: Programme, Myth, Reality (Cambridge University Press, Cambridge, London, New York, New Rochelle, Melbourne, Sydney, 1990), 23.


� The turning points in this process were the (Peace) Treaties of Westphalia of 1648 that laid foundations for a new international (European) community, legal status of states and principles of relations among them.


� As the political ideology and principle, nationalism demands that members of a certain nation have "the political duty... to the polity which encompasses and represents... (this) nation." This political duty "overrides all other public obligations, and in extreme cases (such as wars) all other obligations of whatever kind." In this context, nationalism is the most demanding form of ethnic or group identification. (Hobsbawm, ibid., 9.) Nationalism, by definition, is exclusive and/or hegemonic, and is usually hostile to others. Hostile to diversity and pluralism, nationalism is incompatible with democracy.


� Children in schools all over the world are still taught this myth. It is being promoted also by mass media that are presenting it to their audiences in almost all countries. We have to recognize that the myth of ethnic homogeneity is a powerful force in modern societies. Even in countries, where ethnic plurality is recognized (constitutionally and legally) and the existence of ethnic diversity is accepted by the official policy and most politicians, many politicians and state authorities often see the existing ethnic diversity rather as a problem than as a normal situation or even a comparative advantage.


� This conclusion was confirmed by findings of the “Aristotle Project” on the constitutional regulation of human rights and protection of minorities within the Students' Research and Training Project "Democratization and ethnic relations: Management of ethnic relations and conflict." (See also: Albert P. Blaustein, Jay A. Sigler (ed.), Constitutions That Made History, Edited, compiled and introduction by: A. P. Blaustein, J. A. Sigler (Paragon House Publishers, New York, 1988).)


� The following five paragraphs (i-v) are cited from: Mitja Žagar, “Some newer trends in the protection and (special) rights of ethnic minorities: European context”, in Liana Kalčina and Miroslav Polzer and Mitja Žagar (eds.), Slovenija & evropski standardi varstva narodnih manjšin, Zbirka Slovenija in Svet Evrope, št. 21, (Informacijsko dokumentacijski center Sveta Evrope pri NUK, Inštitut za narodnostna vprašanja, Avstrijski inštitut za vzhodno in jugovzhodno Evropo, Ljubljana, 2002), 77-104, at 87-88.


� Ernest Petrič, Mednarodnopravno varstvo narodnih manjšin [The Protection of Ethnic Minorities by the International Law] (Založba Obzorja, Maribor, 1977), 37-38, lists the following nine (groups of) rights of minorities that were guaranteed to persons belonging to ethnic minorities by international documents:


The right to the citizenship of the state where persons belonging to a certain ethnic minority live. In some cases when the administrative status of a certain territory was changed, the inhabitants were given the right to opt for a citizenship of their choice; 


the right to life, liberty of person, and freedom of religion; 


the right to equality before law, and equality in civil and political rights; 


the right to equal access to public services and offices, honors and functions, and equality at (professional) work; 


the right to establish, manage and maintain their religious and social associations and institutions, schools; 


the right to free use of their language; 


the right to use their language before courts; 


the right to education in their language in primary schools in the communities where a considerable proportion of persons belonging to a minority live. The official language of a state should also be taught compulsory; 


the right to adequate participation on public finances for educational, religious and similar purposes in the communities where a considerable proportion of persons belonging to a minority live.


� The issues of the right of peoples to self-determination and protection of ethnic, linguistic and religious minorities were raised already during WW I. New principles started to emerge in this context that were further developed after WW I, especially within the League of Nations (e.g., resolutions of the Council of the League of Nations based on the special report on Protection of Linguistic, Racial or Religious Minorities, so-called the Tittoni's Report adopted by the Council on 22 October 1920). In this context we should mention Peace Treaties after WW I that bound the states defeated in the war and new states to respect certain rights of minorities, e.g., the treaties of: Saint-Germaine with Austria of 10 September 1919 (Art. 54-60); Neuilly with Bulgaria of 29 November 1919 (Art. 49-57); Trianon with Hungary of 4 June 1920 (Art. 54-60); Sevres with Turkey of 10 August 1920 (Art. 37-45), etc. (See, e.g., Petrič, ibid., 28-49)


� The following constitutions should be mentioned in this context: the Constitution of the Russian Socialist Federal Soviet Republic of 1918, the German (Weimar) Constitution of 1919, and the Constitution of the Estonian Republic of 1920 that established the highest standards of the protection of ethnic minorities. (See, e.g., Blaustein and Sigler (ed.), ibid., 337-398.)


� The first Soviet Russian, Estonian and German constitutions were all short lived and abolished in practice soon after WW I. (E.g., Blaustein and Sigler (ed.), ibid.)


� More on these issues, see, e.g., Francesco Capotorti, Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities (United Nations, New York, 1991), 25; Inis L. Claude, National Minorities: An International Problem (Cambridge University Press, Cambridge, 1955), 17, 35-36.


� The Charter of the UN (1945) and the Universal Declaration of Human Rights (GA Res. 217 A(III) of 10 December 1948) do not provide any special protection for minorities directly, but they define the framework of the UN Human Rights regulation. The most important UN documents regarding ethnic minorities are, e.g.: the resolution "The Fate of Minorities" (GA Res. 217 C (III) of 10 December 1948); International Covenant on Civil and Political Rights - Article 27 (GA Res. 2200 A (XXI) of 16 December 1966; entered into force on 23 March 1976); the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (GA Res. 47/135 of 18 December 1992); The Vienna Declaration and Programme of Action of the World Conference on Human Rights adopted on 25 June 1993 - Paragraph 19 (World Conference on Human Rights: The Vienna Declaration and Programme of Action, June 1993. With the Opening Statement of the United Nations Secretary-General Boutros Boutros-Ghali. (UN Department of Public Information, New York, 1993), 34-35); etc.


� The main documents of the Council of Europe regarding ethnic minorities are: recommendations and decisions of the Parliamentary Assembly and the Committee of Ministers, the declaration of the Heads of State and Government of the member States of the Council of Europe at the Vienna summit conference (8-9 October 1993), but especially the Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages with their monitoring mechanisms.


Although the European Convention on Human Rights of 4 November 1950 (with the official title The Convention for the Protection of Human Rights and Fundamental Freedoms that entered into force in 1953) and the European Social Charter of 18 October 1961 (that came into force in 1965) did not establish any special rights and protection of minorities, they laid the foundations of the European system of Human Rights. From the perspective of protection of minorities we should mention Article 14 of the European Convention on Human Rights that prohibits any form discrimination in exercise of human rights and fundamental freedoms guaranteed by this treaty. (See, Human Rights: A continuing challenge for the Council of Europe (Council of Europe Press, Strasbourg, 1995), 5, 20; Patrick Thornberry and María Amor Martin Estébanez, Minority rights in Europe: A review of the work and standards of the Council of Europe (Strasbourg, Council of Europe Press, 2004);see also: � HYPERLINK "http://www.coe.int/" ��http://www.coe.int/� (10 March 2007).)


 �The main CSCE/OSCE documents regarding the protection of ethnic minorities are, e.g.: The Helsinki Final Act (Principle VII of the "Declaration on Principles Guiding Relations between Participating States, Para. 4) of 1975; the Copenhagen Document (Part IV) of 1990; the Vienna Human Dimension Mechanism of 1989; etc. CSCE/OSCE documents are usually political documents that are legally not binding. Most attempts to develop measures and mechanisms to improve the implementation of CSCE commitments concerning minorities have failed to produce adequate results. The office of the CSCE/OSCE High Commissioner on National Minorities as a specific early-warning instrument for the prevention of conflicts that involve national minorities at the earliest possible stage was established in 1992 to improve the situation. This institution offered a common ground for cooperation in promoting human rights and the protection of minorities in Europe. The Hight Commissioner on National Minorities authorized the Foundation on Inter-Ethnic Relations, a nongovernmental organization established in 1993 to support the activities of the High Commissioner, to prepare recommendations that would improve the position and protection of national minorities. This resulted in the Hague Recommendations regarding the Educational Rights of National Minorities (1996), Oslo Recommendations regarding the Linguistic Rights of National Minorities (1998) and the Lund Recommendations on the Effective Participation of National Minorities (1999). (See, e.g., � HYPERLINK "http://www.osce.org/hcnm/documents/recommendations/index.php3" ��http://www.osce.org/hcnm/�  (15 January 2007).)


� The Central European Initiative (CEI), founded in 1989, adopted its Instrument for the Protection of Minority Rights in 1994 that establishes principles for the protection of national minorities in member states (at present the CEI comprises the following 18 member states: Albania, Austria, Belarus, Bosnia and Herzegovina, Bulgaria, Croatia, the Czech Republic, Hungary, Italy, Macedonia, Moldova, Montenegro, Poland, Romania, Serbia, the Slovak Republic, Slovenia and Ukraine). Although the cited document is not a binding international document, it represents an important step in the (sub)regional development of the protection of minorities. (See, � HYPERLINK "http://www.ceinet.org/view/01/01_01.htm" ��http://www.ceinet.org/�  (15 January 2007).) 


� The Alps Adriatic Working Community has its Working Group on Minorities within its Commission III on Culture and Society. This Working Group is responsible for collection of data concerning ethnic minorities in the region, for the creation of a map of minorities, for the stimulation of communication and cooperation between minorities and especially for the promotion of youth contacts between minorities. (See, e.g., � HYPERLINK "http://www.alpeadria.org/attivita/attivita_e.htm" ��http://www.alpeadria.org/�  (20 January 2007).)


� In this context we could mention: the Gruber-Gasperi Agreement of 1946 (annexed to the Peace Treaty of 10 February 1947) between Austria and Italy that guarantees a range of minority rights and a broad autonomy to the German-speaking (Austrian) minority in South Tirol; the quadripartite memorandum of agreement, so-called London Memorandum, concerning the Territory of Trieste, signed by the governments of Italy, the United Kingdom, USA and Yugoslavia on 5 October 1954 that was replaced by the Treaty of Osimo of 1976 between Italy and Yugoslavia succeeded by Slovenia and Croatia after its disintegration; agreement between the Federal Republic of Germany and Denmark of 1955; a number of bilateral agreements concluded after the collapse of Communist regimes and disintegration of multiethnic states in Central and Eastern Europe, such as: treaties on neighborhood relations that Germany concluded with Poland (in 1991), Hungary (in 1992) and with Czechoslovakia (in 1992); treaties between Hungary and Ukraine (of 1991), Hungary and Slovenia (1992), etc.


� Nevertheless, several EC/EU documents deal with the protection of minorities and underline the importance of minority rights (e.g., the Badinter reports, resolutions of the European Parliament, documents and statements of the European Commission, country reports on the progress of accession countries, etc.). The protection of minorities is present also in the EC/EU international relations, where it is considered an important political issue and/or a yardstick of democracy.


� See, e.g., Catherine Brolmann, Rene Lefeber, Marjoleine Zieck (eds.), Peoples and Minorities in International Law. (M. Nijhoff, Dordrecht, Boston, 1992); Novak and Žagar, ibid.; Thornberry and Martin Estébanez, ibid., 459-512; etc.


� Art. 20/2 and 32/2, respectively.


� Albania (Art. 20/2), Austria (Art. 7/2 of the State Treaty for the Re-establishment of an Independent and Democratic Austria), Czech Republic (Art. 25/2 of the Charter of Fundamental Rights and Freedoms), Estonia (Art. 37/4), Croatia (Art. 11/1 of the Constitutional Act on the Rights of National Minorities in the Republic of Croatia), Hungary (Art. 68/2), Macedonia (Art. 48/4), Romania (Art. 32/2), Slovakia (Art. 34/2a) and Slovenia (Art. 64).


� Art. 35/2 of the Moldavian Constitution reads: »The State will enforce under the law the right of each person to choose his/her language in which teaching will be effected.”


Art. 67/1 of the Azerbaijani Constitution reads: “Every Person shall have the right to use Native language. Everyone shall have the right to be raised and get an education, be engaged in creative activities in Native Language.”


� Article 13 of the Framework Convention on the Protection of National Minorities guarantees the right of persons belonging to national minorities to set up and manage their own private educational and training establishments, but explicitly states that this right entails no financial obligations for the States (par. 2).


� Second Report Submitted by Croatia Pursuant to Article 25, Paragraph 1 of the Framework Convention for the Protection of National Minorities (April 2004), p. 39.


� E.g. Art. 45 of the Azerbaijani constitution: »Every Person shall have the right to use Native language. …”. For similar examples, see Art. 36 of Bulgarian constitution, Art. 38/1 of Georgian constitution, Art. 26 of Russian constitution, and Art. 62 of Slovenian constitution.


� Azerbaijan, Bulgaria and Georgia. Slovenia and Russia, on the other hand, do provide further linguistic rights.


� Art. 26 of the Russian constitution applies to everyone and not only to members of national minorities.


� E.g. Article 12/2 of the Croatian constitution, Art.7/2 of the Macedonian Constitution, Art. 9 of the Montenegrin constitution, Art. 79 of the Serbian constitution.


� See Section 2.3.1.


� Article 12 of the Croatian Constitution and Art. 7 of the Constitutional Act, Art. 4.4.a of the Kosovo Constitutional Framework, Art. 7 of the Macedonian constitution, Art. 9 of the Montenegrin constitution and Art. 79 and 10/2 of the Serbian Constitution.


� Art. 15 of the Croatian constitution.


� Art. 48/1 of the Macedonian constitution: “Members of nationalities have a right freely to express, foster and develop their identity and national attributes.”


� The exception is Azerbaijan, whose constitution doesn't conceive this right as a minority right, but rather as a general right, guaranteed to every person (Art. 44).


� These constitutions are constitutions of Bulgaria, Georgia, Moldavia and Slovenia. 


� The only country which doesn't guarantee this right on the constitutional level is Norway.


� Apart from some countries in our focus group (see Sec. 3.1.2.) only constitutions of Poland and Slovakia include such a provision.


� Art. 50 of the Estonian constitution and Art. 121/4 of the Finnish constitution.


� Both Estonian and Finnish constitutions explicitly refer to self-government. 


� E.g. Art. 8 of the Austria's Federal Constitutional Law: “The language and culture … of these ethnic groups shall be respected, safeguarded and promoted”; Art. 110a of the Norwegian constitution: “It is the responsibility of the authorities of the State to create conditions enabling the Sami people to preserve and develop its language, culture and way of life.” or Art. 2 of the Chapter I of the Swedish constitution: “Opportunities shoud be promoted for ethnic, linguistic and religious minorities to preserve and develop a cultural and social life of their own.” 


� I.e. Croatia (Art. 7/7 and 15/1 of the Constitutional Act), Macedonia (Art. 48/3 ), Montenegro (Art. 70 of the Constitution), Serbia (Art 80/1 of the Constitution) and Kosovo (Sec. 4.4. (g) of the Constitutional Framework for Provisional Self-Government in Kosovo).


� Art. 15/2 of the Croatian Constitutional Act: “The Republic of Croatia, units of local self-government and regional self-government, consistent to their possibilities, are financing activities of the [associations, foundations, endowments and institutions for performing inter alia cultural activities]…”; Art. 70 of the Montenegrin Constitution: “Members of national and ethnic groups shall have the right to establish educational, cultural and religious associations, with the material assistance of the state.”


� Art. 11 of the Ukrainian Constitution: “The State promotes the consolidation and development of the Ukrainian nation, of its historical consciousness, traditions and culture, and also the development of the ethnic, cultural, linguistic and religious identity of all indigenous peoples and national minorities of Ukraine.”


� Art. 63 of the Treaty of Saint Germaine reads: ”All inhabitants of Austria shall be entitled to the free exercise, whether public or private, of any creed, religion or belief, whose practices are not inconsistent with public order or public morality.”


� Art. 37/2 of the Lichtenstein's Constitution: “The Roman Catholic Church is the National Church and as such shall enjoy the full protection of the State…” 


� E.g.  Art. 9/2 of the Albanian constitution, Art. 20/3 of the Macedonian constitution, and Art. 48/3 of the Estonian constitution.


� E.g.  Art. 48/3 of the Macedonian constitution: “Members of the nationalities have the right to establish institutions for culture and art, as well as scholarly and other associations for the expression, fostering and development of their identity.”


� Art. 68/2 of the Hungarian constitution: “The Republic of Hungary shall provide for the protection of national and ethnic minorities and ensure their collective participation in public affairs…«


� E.g. Art 9/1 of the Albanian constitution,  Art. 20/2 of the Macedonian constitution, Art. 5/2 of the Serbian constitution. 	


� Art. 7/8 of the Croatian Constitutional Act on the Rights of National Minorities in the Republic of Croatia and Art. 77/1 of the Serbian constitution.


� E.g. Art. 64 and 80 of the Slovenian constitution.


� Art. 47/2 of the Armenian Constitution, Art. 12/2 of the Estonian Constitution, Art. 26/3 of Georgian Constitution, Art. 47/3 of Azerbaijani Constitution, Art. 25/4 of the Lithuanian Constitution, Art. 29/2 of the Russian Constitution and Art. 63 of Slovenian Constitution.


� E.g. Art. 25/4 of the Lithuanian Constitution and Art. 29/2 of the Russian Constitution.


� Apart from the focus group we can find such provisions in only two constitutions; the constitutions of Poland and Ukraine. 
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